UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

PROCEDURAL GUIDE FOR PRO SE LITIGANTS

NOTICE: THIS INFORMATION IS PROVIDED MERELY AS A GUIDE TO PRO SE LITIGANTS.
YOU SHOULD NOT RELY ON THIS INFORMATION ALONE. MOREOVER, ANY
COMPLAINT MAY BE SUBJECT TO DISMISSAL ON A VARIETY OF GROUNDS.

Generally, subject matter jurisdiction is based on one or more of the following: (1) A civil action in which the
United States or an agency or department thereof is named as a defendant; (2) a civil action which arises under the
Constitution, laws or treaties of the United States; or (3) when diversity of citizenship exists and the amount in
controversy exceeds $75,000.00.

A civil action is commenced by filing a complaint with the court. You must submit an original and one copy for
the court and one copy for each defendant you name. For example, if you name two defendants you must submit
the original and three copies of the complaint. You should also keep an additional copy of the complaint for your
own records. All copies of the complaint must be identical to the original.

Pursuant to Rule 8 of the Federal Rules of Civil Procedure, the complaint should contain (1) a short plain statement
of the basis of the court’s jurisdiction, (2) a short plain statement of the claim, and (3) a demand for judgement for
the relief sought. Rule 10 directs that the names of all the parties be included in the title of the action. See the
attached basic format to be followed in drafting your complaint.

Your complaint must be legibly handwritten or typewritten on 8 ¥ “ x 11" paper. You, the plaintiff , must sign the
last page of your complaint as well as all other pleadings and documents you submit for filing with the court.

In order for your complaint to be filed, it must be accompanied by the filing fee of $150.00. If you are indigent and
unable to pay the filing fee, you may petition the court to proceed in forma pauperis. A blank petition for this
purpose is attached. An original and one copy of the petition should be submitted with your complaint. However,
your complaint will not be filed until your petition is granted .

Rule 4 of the Federal Rules of Civil Procedure, as revised effective December 1, 1993, governs service of a
complaint. If a summons is presented to the clerk and it is in proper form, it will be issued and the summons will
be mailed to you. You will be responsible for the prompt service of the summons and complaint upon defendants
in accordance with the procedures set forth in F.R.Civ.P. Rule 4. If you are given leave to proceed in forma
pauperis, the United States Marshal will complete service upon the defendants. The United States Marshal may
require you to give additional information to enable the Marshal to complete service of the summons and complaint
upon defendants.

If you are notified that the in forma pauperis petition is denied by the court, you will be required to pay the filing
fee in order for the complaint to be filed and your action to be commenced.

CAMDEN CLERK’S OFFICE NEWARK CLERK’S OFFICE TRENTON CLERK’S OFFICE
Mitchell H. Cohen U. S. Courthouse Martin Luther King, Jr. Federal Bldg Clarkson S. Fisher U. S. Courthouse
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Attachments:

IS 44 - Civil Cover Sheet

AO 440 - Summons in a Civil Action

AO 398 - Notice of Law Suit

A0 399 - Waiver of Service

AO 240 - Application to proceed in forma pauperis
Glossary

For reference purposes, copies of the following rules are also included:

Federal Rules of Civil Procedure:
- Rule 3. | Commencement of Action
- Rule 4. | Summons
- Rule 5. | Service and Filing of Pleadings and Other Papers
gRule 6. rLTime
| Rule 7. *Pleadings Allowed; Form of Motions
| Rule 8. | General Rules of Pleading
| Rule 9. | Pleading Special Matter
Rule 10. | Form of Pleadings
Rule 11. | Signing of Pleadings, Motions and Other Papers
Rule 12. | Defenses aﬁd Objections
Rule 13. | Counterclaim and Cross-Claim
Rule 14. | Third-Party Practice
Rule 15. | Amended and Supplemental Pleadings
Rule 16. | Pretrial Conference
Rule 26. | General Provisions Governing Discovery
Rule 84. | Forms with Forms 1, 1A, & 1B
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District of New Jersey Local Civil Rules
L FILING OF PAPERS, FORM OF PLEADINGS

L.CivR. 5.1
L.CivR. 8.1
L.Civ.R. 10.1
LCivR. 11.1
LCivR. 112
L.Civ.R. 38.1

I PAYMENT OF FEES
L.CivR. 543
III. INFORMATION AS TO DISCOVERY
L.Civ.R. 26.1
IV.  MOTION PRACTICE, EMERGENCY APPLICATIONS & HABEAS PETITIONS
L.CivR. 7.1
LCivR. 72
L.Civ.R.37.1
L.Civ.R. 56.1
L.CivR. 65.1
L.Civ.R. 78.1
LCivR.79.2
L.Civ.R. 81.2
V. CASE ALLOCATION AND JUDGE ASSIGNMENTS
L.Civ.R. 40.1
VI. DISMISSAL OF INACTIVE CASES
L.Civ.R. 41.1
THIS INFORMATION IS PROVIDED MERELY AS A GUIDE TO PRO SE
LITIGANTS. YOU SHOULD NOT RELY ON THIS INFORMATION AL.ONE.

MOREQOVER, ANY COMPLAINT MAY BE SUBJECT TO DISMISSAL ON A
VARIETY OF GROUNDS.




Name of Court:
UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY

Title of Action:
Your Name,

Plaintiff Civil Action No.

(Supplied by the Court)
-VS-

The title must include COMPLAINT
all defendants,

Defendant(s)

PARTIES

State your (Plaintiff) name and address.

State Names and addresses of all Defendants.

JURISDICTION

A short plain statement of the grounds upon which the court’s jurisdiction depends.

CAUSE OF ACTION

Make a short plain statement setting forth the facts of your case.

DEMAND

State briefly exactly what you want the court to do for you.

(Signature of Plaintiff)

FORMAT FOR A COMPLAINT
Do not submit this form. This is to be used as a Guide only.



JS 44
(Rev. 12/96)

The JS-44 civil cover sheet and the information contained herein neither replace no

CIVIL COVER SHEET

7 supplement the filing and service of pieadings or other papers as required by law,

except as provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk

of Court for the purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS

I. (a) PLAINTIFFS

(b) COUNTY OF RESIDENCE OF FIRST LISTED PLAINTIFF
(EXCEPT IN U.S. PLAINTIFF CASES)

DEFENDANTS

NOTE:

ON THE REVERSE OF THE FORM.)

COUNTY OF RESIDENCE OF FIRST LISTED DEFENDANT

(IN U.S. PLAINTIFF CASES ONLY)
IN LAND CONDEMNATION CASES, USE THE LOCATION OF THE
TRACT OF LAND INVOLVED.

(C) ATTORNEYS (FIRM NAME, ADDRESS, AND TELEPHONE NUMBER)

ATTORNEYS (IF KNOWN)

Il. BASIS OF JURISDICTION  PLacean “x*inoneBoxony) | Il CITIZENSHIP OF PRINCIPAL PARTIES (PLACE AN "X" IN ONE BOX FOR
(For Diversity Cases Only) PLAINTIFF AND ONE BOX FOR DEFENDANT)
PTF DEF PTF DEF
1 U.S. Government 003 Federal Question Citizen of This State O+ 01 Incorporated or Principal Place 04 0O4
Plaintiff (U.S. Government Not a Party) of Business In This State
02 U.S Government D4 Diversity Citizen of Another State D2 DO2 Inc?rpor_ated and Prinhcipasl Place 0s DOs
Defendant (Indicate Citizenship of Parties " . ° 'Busmes‘s In Another State
in tern 1)) Citizen or Subject of a Oz 0Os3 Foreign Nation Os Os
Foreign Country
VL. ORIGIN (PLACE AN "X IN ONE BOX ONLY) Appeal to District
Transferred from Judge from
Original Removed from Remanded from Reinstated or another district Multidistrict Magistrate
o1 _ 2 os O4 5 ¢ e Multidi g7
Proceeding State Court Appellate Court Reopened (specify) Litigation Judgment
V.NATURE OF SUIT  (PLACE AN X" IN ONE BOX ONLY)
CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY T OTHER STATUTES
0410 Insurance PERSONAL INJURY PERSONAL INJURY {1610 Agricutture 0422 A [J400 State R rtionment
: ppeal 28 USC 158 e Reapporionmei
0120 m""eA 0310 Airplane 0362 Personal injury - 0620 Other Food & Drug 0410 Antitrust
D NlerAct o tument | L1315 Airplane Product Med Malpractics | [1625 Drug Related Seizure | (1423 withdrawal 0430 Banks and Banking
G150 Recovery of Ov t Liability (3365 Personal Injury - UscEY 28USC 157 {1450 Commerce/ICC Ratesletc.
& Enforcement of o | 1320 Assaul, Libel & Product Liability (1630 Liguor La 1460 Deportation
Judgment Slander 368 Asbestos Personal O 840 R(:? & me: PROPERTY RIGHTS [J470 Racketeer Influenced and
[J151 Medicare Act 0330 E’?ﬂr‘al Employers’ Injury Product Liability 03 650 Ai‘ Hine Re;‘ 1820 Copyrights Corrupt Organizations
I o - N
1152 gfu%ag:t g;nDsefauHEd O340 M:ﬁ‘n‘:y PERSONAL PROPERTY 1660 Ocoupational (1830 Patent [e10 Selecyye Service o
(Excl. Veterans) 0345 Marine Product {0370 Other Fraud Oeso (S)a&:etylHeatm 0840 Trademark [8eso0 ggg:::ge:/Commodmesl
Liabili i di er
Dtes zeggtv:gn?; gveirgf?ément [3350 Motor Vehicle g :;A mrlg:rzgn:}g r LABOR SOCIAL SECURITY Jers %ﬁ%rge;ﬁgallenge
3160 Stockholders' Suits 0355 Motor Vehicle Property Damage 3 C1891 Agricufiural Acts
180 Product Liability (3710 Fair Labor Standards | C1861 HIA (1395f) 9 " e
O Other Contract [1385 Property Damage Act D862 Black Lung (923) (1892 Economic Stabilization Act
(0195 Contract Product Liability | [1360 Other Personal Injury Product Liability o a g ( Ervi M
- 0720 t F 01883 DIWC/DIWW (405(g)) 0893 Environmental Matters
REAL PROPERTY CIVIL RIGHTS PRISONER PETITIONS 01864 SSID Title XVl [1894 Energy Aliocation Act
i g 00510 Motions to Vacat 0730 Labor/Mgmt Report- 0895 Freedom of Information Act
[J210 Land Condemnation 1441 Voting Sentoree | cate ing & Disclosure Act | (1865 RS! (405(g)) 1900 Appeal of Fee Determination
0220 Foreclosure [1442 Empioyment HABEAS CORPUS: (1740 Railway Labor Act FEDERAL TAX SUITS Under Equal Access to
01230 Rentlease & Ejectment | [1443 Housing/ C1530 General Y 0870 Taxes (US. Plaintif Justice
01240 Torts o Land Accommodations | 5535 Death Penalty C1790 Other Labor Litigation or Defendanty | 01950 Constitutionality of State
01245 Tort Product Liability [1444 Welfare [ 540 gar'\d;mm: & Other D781 Empl Ret | 1874 IRS - Third Party Statutes
ivil Ri 1550 Civil Ri mpl. Ret. inc. y N
(1290 All Other Real Property 01440 Other Civil Rights (1555 Prison Gondition Secuitty Act 26 USC 7609 [1890 Other Statutory Actions

V1. CAUSE OF ACTION

(CITE THE U.S. CIVIL STATUTE UNDER WHICH YOU ARE FILING AND WRITE BRIEF STATEMENT OF CAUSE.
DO NOT CITE JURISDICTIONAL UNLESS DIVERSITY)

VIi. REQUESTED IN DEMAND $ CHECK YES only If demanded In complaint:
CHECKIF THISIS A
COMPLAINT: O UNDER FRCP. 23 CLASSACTION JURY DEMAND: Cves  Ono
IF ANY JUDGE DOCKET NUMBER
DATE SIGNATURE OF ATTORNEY OF RECORD
FOR OFFICE USE ONLY
RECEIPT # AMOUNT APPLYING IFP JUDGE MAG. JUDGE

This form was electronically produced by Elite Federal Forms, inc.




AO 440 (Rev. 10/93) Summons in a Civil Action

Wnited States Bistrict Court

DISTRICT OF

SUMMONS IN A CIVIL CASE

V. CASE NUMBER:

TO: (Name and address of defendant)

YOU ARE HEREBY SUMMONED and required to serve upon PLAINTIFF'S ATTORNEY (name and address)

an answer to the complaint which is herewith served upon you, within days after
service of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be
taken against you for the relief demanded in the complaint. You must also file your answer with the Clerk of this Court

within a reasonable period of time after service.

CLERK DATE

(BY) DEPUTY CLERK

This form was electronically produced by Elite Federal Forms, Inc.



AO 308 (12/93)

NOTICE OF LAWSUIT AND REQUEST FOR
WAIVER OF SERVICE FOR SUMMONS

TO: (A)

as (B) of (C)

A lawsuit has been commenced against you (or the entity on whose behalf you are addressed.) A
copy of the complaint is attached to this notice. it has been filed in the United States District Court for
the (D) District of

and has been assigned docket number (E)

This is not a formal summons or notification from the court, but rather my request that you sign and
return the enclosed waiver of service in order to save the cost of serving you with a judicial summons and
an additional copy of the complaint. The cost of service will be avoided if | receive a signed copy of the
waiver within (F) days after the date designated below as the date on which this Notice

and Request is sent. | enclose a stamped and addressed envelope (or other means of cost-free return) for
your use. An extra copy of the waiver is also attached for your records.

If you comply with the request and return the signed waiver, it will be filed with the court and no
summons will be served on you. The action will then proceed as if you had been served on the date the
waiver is filed, except that you will not be obligated to answer the complaint before 60 days from the date
designated below as the date on which this notice is sent (or before 80 days from that date if your address is
not in any judicial district of the United States.)

if you do not return the signed waiver within the time indicated, | will take appropriate steps to effect
formal service in a manner authorized by the Federal Rules of Civil Procedure and will then, to the extent
authorized by those Rules, ask the court to require you (or the party on whose behalf you are addressed) to
pay the full costs of such service. In that connection, please read the statement concerning the duty of
parties to waive the service of the summons, which is set forth on the reverse side (or at the foot) of the
waiver form.

| affirm that this request is being sent to you on behalf of the plaintiff, this day of

Signature of Plaintiff's Attorney
or Unrepresented Plaintiff

A -- Name of individual defendant (or name of officer or agent of corporate defendant)

B — Title, or other relationship of individual to corporate defendant

C —~ Name of corporate defendant, if any

D -- District

E — Docket number of action

F - Addressee must be given at least 30 days (60 days if located in foreign country) in which o retum waiver

This form was electronically produced by Elite Federal Forms, Inc.



AO 399 (Rev. 10/95)

WAIVER OF SERVICE OF SUMMONS

TO:

(NAME OF PLAINTIFF'S ATTORNEY OR UNREPRESENTED PLAINTIFF)

1, , acknowledge receipt of your request
(DEFENDANT NAME)

that | waive service of summons in the action of

(CAPTION OF ACTION)

which is case number in the United States District Court
(DOCKET NUMBER)

for the District of

| have also received a copy of the complaint in the action, two copies of this instrument, and a means
by which | can return the signed waiver to you without cost to me.

| agree to save the cost of service of a summons and an additional copy of the complaint in this
lawsuit by not requiring that | (or the entity on whose behalf | am acting) be served with judicial process in
the manner provided by Rule 4.

I (or the entity on whose behalf | am acting) will retain all defenses or objections to the lawsuit or to
the jurisdiction or venue of the court except for objections based on a defect in the summons or in the
service of the summons.

| understand that a judgment may be entered against me (or the party on whose behalf | am acting)

if an answer or motion under Rule 12 is not served upon you within 60 days after

(DATE REQUEST WAS SENT)
or within 80 days after that date if the request was sent outside the United States.
DATE ¢ SIGNATURE
Printed/Typed Name:
As of
(T.E) (CORPORATE DEFENDANT)

Duty to Avold Unnecessary Costs of Service of Summons

Rule 4 of the Federal Rules of Civil Procedure requires certain parties to cooperate in saving unnecessary costs of service of the summons and
complaint. A defendant located in the United States who, after being notified of an action and asked by a plaintiff located in the United States to waive
service of a summons, fails to do so will be required to bear the cost of such service unless good cause be shawn for its failure to sign and return the
waiver.

It is not good cause for a failure to waive service that a party believes that the complaint is unfounded, or that the action has been brought in an
improper place or in & court that lacks jurisdiction over the subject matter of the action or over its person or property. A party waives service of the summons
retains all defenses and objections (except any relating to the summons or to the service of the summons), and may later object to the jurisdiction of the
court or to the place where the action has been brought.

A defendant who waives service must within the time specified on the waiver form serve on the plaintiffs att y (or unrep ted plaintiff) a
response to the complaint and must also file a signed copy of the response with the court. If the answer or motion is not served within this time, a default
judgment may be taken against that defendant. By waiving service, & defendant is allowed more time to answer than if the summons had been actually
served when the request for waiver of service was received.

This form was electronically produced by Elite Federal Forms, Inc.



AO 240 (Rev. 9/96)

Unitedy States Bistrict Court

DISTRICT OF
APPLICATION TO PROCEED
WITHOUT PREPAYMENT OF
Plaintiff FEES AND AFFIDAVIT
V.
Defendant CASE NUMBER:
1, declare that | am the (check appropriate box)
(] petitioner/plaintifffmovant ] other

in the above-entitled proceeding; that in support of my request to proceed without prepayment of fees or costs
under 28 U.S.C. §1915 | declare that | am unable to pay the costs of these proceedings and that | am entitled
to the relief sought in the complaint/petition/motion.

In support of this application, | answer the following questions under penalty of perjury:

1. Are you currently incarcerated?: [] Yes [JNo (if"No" goto Part 2)
If "Yes" state the place of your incarceration

Are you employed at the institution? Do you receive any payment from the institution?

Have the institution fill out the Certificate portion of this affidavit and attach a ledger sheet from the institu-
tion(s) of your incarceration showing at least the past six months' transactions.

2. Are you currently employed? J Yes [J No

a. Ifthe answer is "Yes" state the amount of your take-home salary or wages and pay period and give the
name and address of your employer.

b. Ifthe answer is "No" state the date of your last employment, the amount of your take-home salary or
wages and pay period and the name and address of your last employer.

3. In the past twelve months have you received any money from any of the following sources?

a. Business, profession or other self-employment [] Yes [ No
b. Rent payments, interest or dividends [] Yes [J No
¢. Pensions, annuities or life insurance payments . [JYes [JNo
d. Disability or workers compensation payments [ Yes [J No
e. Gifts or inheritances ] Yes [ No
f. Any other sources [(JYes [No

If the answer to any of the above is "yes" describe each source of money and state the amount received and
what you expect you will continue to receive.
This form was slectronically produced by Elite Federal Forms, Inc.



AQ 240 (Rev. 9/96)

4. Do you have any cash or checking or savings accounts? - [} Yes ] No
If "yes" state the total amount.

5. Do you own any real estate, stocks, bonds, securities, other financial instruments, automobiles or any other
thing of value? [1 Yes [J No
If "yes” describe the property and state its value.

6. List the persons who are dependent on you for support, state your relationship to each person and indicate
how much you contribute to their support.

| declare under penalty of perjury that the above information is true and correct.

DATE SIGNATURE OF APPLICANT

NOTICE TO PRISONER: A Prisoner seeking to proceed IFP shall submit an affidavit stating all
assets. In addition, a prisoner must attach a statement certified by the appropriate institutional
officer showing all receipts, expenditures, and balances during the last six months in your
institutional accounts. If you have muitiple accounts, perhaps because you have been in multiple
institutions, attach one certified statement of each account.
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Glossary

ADVERSARY PROCESS—the method courts use to re-
solve disputes; through the adversary process, each
side in a dispute presents its case as persuasively as
possible, subject to the rules of evidence, and an in-
dependent fact finder, either judge or jury, decides
for one side or the other.

ANSWER—the formal written statement by a defendant
responding to a complaint and setting forth the
grounds for defense.

APPEAL—a request, made after a trial, asking another
court (usually the court of appeals) to decide whether
the trial was conducted properly. To make such a re-
quest is “to appeal” or “to take an appeal.”

- ARRAIGNMENT (a-RAIN-ment)—a proceeding in
which an individual who is accused of committing a
crime is brought into court, told of the charges, and
asked to plead guilty or not guilty.

BANKRUPTCY—refers to federal statutes and judicial
proceedings involving persons or businesses that
cannot pay their debts and thus seek the assistance of
the court in getting a “fresh start.” Under the protec-
tion of the bankruptcy court, debtors may “dis-
charge” their debts, perhaps by paying a portion of
each debt.

BENCH TRIAL—a trial without a jury, in which the
judge decides the facts.

BRIEF—a written statement submitted by the lawyer for
each side in an mmjn:mmn case that explains to the
judges why they should decide the case in favor of
that lawyer’s client.

CASE LAW-—the law as laid down in the decisions of the
courts; the law in cases that have been decided.

CHAMBERS—the offices of a judge.

CHIEF DISTRICT JUDGE—the judge who has primary
responsibility for the administration of the district
court, but also decides cases; chief judges are deter-
mined by seniority.

CLERK OF COURT—an officer appointed by the court
to work with the chief judge in overseeing the court’s
administration, especially to assist in managing the
flow of cases through the court.

COMPLAINT—a written statement by the person start-
ing a lawsuit; the complaint states the wrongs
allegedly committed by the defendant.

CONTRACT—an agreement between two or more per-
sons that creates an obligation to do or not to do a
particular thing.

COUNSEL—a lawyer or a team of lawyers; the term is
often used during a trial to refer to lawyers in the
case.

COURT—an agency of government authorized to resolve
legal disputes. Judges sometimes use “court” to refer
to themselves in the third person, as in “the court has
read the pleadings.”

COURT REPORTER—a person who makes a word-for-
word record of what is said in court and produces a
transcript of the proceeding if requested to do so.

23
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COURTROOM DEPUTY or CLERK—a court employee
who assists the judge by keeping track of witnesses,
evidence, and other trial matters.

CROSS- (and RE-CROSS-) EXAMINATION—ques-

\ tions asked by lawyers of witnesses called by their op-

i

ponents.

DAMAGES—money paid by defendants to successful
plaintiffs in civil cases to compensate the plaintiffs
for their injuries.

DEFENDANT—in a civil suit, the person complained
against; in a criminal case, the person accused of the
crime.

DIRECT (and RE-DIRECT) EXAMINATION—ques-
tions asked by lawyers of witnesses they have asked to
come to court in order to bring out evidence for the
fact finder. .

DISCOVERY—lawyers' examination, before trial, of
facts and documents in possession of the opponents,
to help the lawyers prepare for trial.

EN BANC—French for “in the bench” or “full bench.”
The term refers to a session in which the entire mem-
bership of the court participates in the decision
rather than the regular quorum. The U.S. courts of
appeals usually sit in panels of three judges, but for
important cases may expand the bench to a larger
number, and they are then said to be sitting en banc.

EVIDENCE—information in testimony or in documents
that is presented to persuade the fact finder (judge or
jury) to decide the case for one side or the other.

FELONY—a crime that carries a penalty of more than a

w year in prison.

.

24

GOVERNMENT—as it is used in federal criminal cases,
“government” refers to the lawyers in the U.S. attor-
ney’s office who are prosecuting the case.

GRAND JURY—a body of citizens who listen to evi-
dence of criminal activity presented by the govern-
ment in order to determine whether there is enough
evidence to justify filing an indictment. Federal
grand juries consist of 23 persons and serve for about
a year.

HEARSAY—evidence that is presented by a witness who
did not see or hear the incident in question but heard
about it from someone else. Hearsay evidence is
usually not admissible as evidence in the trial.

IMPEACHMENT—(1) the process of charging some-
one with a crime (used mainly with respect to the
constitutional process whereby the House of Repre-
sentatives may IMPEACH high officers of the gov-
ernment for trial in the Senate); (2) the process of
calling something into question, as in “impeaching
the testimony of a witness.”

INDICTMENT (in-DITE-ment)—the formal charge is-
sued by a grand jury stating that there is enough evi-
dence that the defendant committed the crime to

_justify having a trial; used primarily for felonies.

INFORMATION—a formal accusation by a government
attorney that the defendant committed a mis-
demeanor.

INSTRUCTIONS—the judge’s explanation to the jury,
before it begins deliberations, of the questions it
must answer and the law governing the case.

JUDGE—a government official with authority to decide
lawsuits brought before courts.
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JUDICIAL REVIEW—this term typically refers to the
authority of a court, in a case involving either a law
passed by a legislature or an action by an executive
branch officer or employee, to determine whether
the law or action is inconsistent with a more funda-
mental law, namely the Constitution, and to declare
the law or mmﬁos invalid if it is inconsistent. Al-
though judicial review is usually associated with the
United States Supreme Court, it can be, and is, exer-
cised by all courts. Judicial review sometimes means
a form of appeal to the courts for review of findings of
fact or of law by an administrative body.

JURISDICTION—(1) the legal authority of a court to
hear and decide a case; (2) the geographic area over
which the court has authority to decide cases.

LAWSUIT—an action started by a plaintiff against a de-
fendant based on a complaint that the defendant
committed a crime or failed to perform a legal duty.

LITIGANTS—see PARTIES.

MAGISTRATE—in federal court, the U.S. magistrate is
a judicial officer who assists the district judges in get-
ting cases ready for trial. Magistrates also may decide
some criminal trials and may decide civil trials when
both parties agree to have the case heard by a magis-
trate instead of a judge. More generally, the term re-
fers to various public officers, often judicial officers
with less authority than federal magistrates.

MISDEMEANOR~—usually a petty offense, a less serious
crime than a felony.

OPINION—a judge’s written explanation of a decision in
a case. An OPINION OF THE COURT explains
the decision of .HL@ court or of a majority of the
judges. A DISSENTING OPINION is an explana-
tion by one or more judges of why they believe the
decision or opinion of the court is wrong. A CON-
CURRING OPINION agrees with the decision of
the court but offers further comment.

ORAL ARGUMENT—in appellate cases, an opportu-
nity for the lawyers for each side to summarize their
position for the judges and answer the judges’ ques-
tions.

PANEL—(1) in appellate cases, a group of three judges
assigned to decide the case; (2) in the process of jury
selection, the group of potential jurors brought in for
voir dire. .

PARTIES—the plaintiff(s) and defendant(s) to a lawsuit
and their lawyers.

PETIT JURY (or TRIAL JURY)—a group of citizens who
hear the evidence presented by both sides at trial and
determine the facts in dispute. Federal criminal
juries consist of 12 persons (sometimes with 1 or 2 al-
ternate jurors in case 1 of the 12 cannot continue).
Federal civil juries usually consist of 6 persons, with
alternates. “Petit” is French for “small,” thus distin-
guishing the trial jury from the larger grand jury.

PLAINTIFF—the person who files the complaint in a

i

civil lawsuit. i
PLEA—in a criminal case, the defendant’s statement

pleading “guilty” or “not guilty” of the charges.
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PLEADINGS—in a civil case, the written statements of
the parties stating their position about the case.
PRECEDENT (PRE-sa-dent)—a court decision in an
earlier case with facts similar to a dispute currently

before a court.

PRETRIAL CONFERENCE—a meeting of the judge and
lawyers to decide which matters are in dispute and
should be presented to the jury, to review evidence
and witnesses to be presented, to set a timetable for
the case, and sometimes to discuss settlement of the
case.

PRO SE (pro SAY)—a Latin term meaning “on one’s own
behalf”; in courts, it refers to persons who try their
own cases without lawyers. A person who does that is
sometimes called “a pro se.” :

PROSECUTE—to charge someone with a crime or a civil
violation and seek to gain a criminal conviction or a
civil judgment.

RECORD—a written account of all the acts and proceed-
ings in a lawsuit.

REMAND—when an appellate court mnsmm a case back to
a lower court for further proceedings.

REVERSE—when an appellate court sets aside the deci-
sion of a lower court because of an error. A REVER-
SAL is often followed by a remand.

SETTLE—in legal terminology, when the parties to a
lawsuit agree to resolve their differences among
themselves without having a trial.
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SIDEBAR—a conference between the judge and lawyers
held out of the earshot of the jury and spectators.

STATUTE—a law Umwmom by a legislature.

SUMMARY HCUOZmZ.Hlm decision made on the basis
of statements and evidence presented for the record
without any need for a trial. It is used when there is
no dispute as to the facts of the case and one party is
entitled to judgment as a matter of law.

TESTIMONY—evidence presented orally by witnesses
during trials or before grand juries.

TRANSCRIPT—a written, word-for-word record of
what was said, either in a proceeding such as a trial or
during some other conversation, as in a “transcript”
of a telephone conversation.

UPHOLD—when an appellate court does not reverse a
lower court decision. .

U.S. ATTORNEY—a lawyer appointed by the Presi-
dent, in each judicial district, to prosecute cases for
the federal government.

VERDICT—a petit jury’s decision.

VOIR DIRE (VWAHR DEER)—the process by which
judges and lawyers select a petit jury from among
those eligible to serve. “Voir dire” is a legal phrase
meaning “to speak the truth.

WITNESS—a person called upon by either side in a law-

suit to give testimony before the court or jury.

« U.S. GOVERNMENT PRINTING OFFICE: 1988—226-053
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FEDERAL RULES OF CIVIL PROCEDURE

APPENDIX OF FORMS
(See Rule 8()
Introductory Statement ('I'hismmm.cnsisiuuedpunuxmw Rule 4 of the Feder.
1337 ADOPTION al Rules of Civil Procedure).

1. The following forms are intended for flustration only.
They are limited in number. No attempt is made to furnish
a manual of forms. Each form assumes the action to be
brought in the Southern District of New York If the
district in which an action is brought has divisions, the
division should be indicated in the caption.

2. Except where otherwise indicated each pleading, mo-
tion, and other paper should have a caption similar to that of
the summons, with the designation of the particular paper
substituted for the word “Summons”. In the caption of the
summons and in the caption of the complaint all parties
must be named but in other pleadings and papers, it is
sufficient to state the name of the first party on either side,
with an appropriate indication of other parties, See Rules
4(b), 7(bX2), and 10a).

3. In Form 3 and the forms following, the words, “Alle-
gation of jurisdiction,” are used to indicate the appropriate
allegation in Form 2

4. Each pleading, motion, and other paper is to be
signed in his individual name by at least one attorney of
record (Rule 11). The attorney’s name is to be foliowed by
his address as indicxted in Form 3. In forms following
Form 3 the signature and address are not indicated

5. Il a party is not represented by an sttorney, the
signature and address of the party are required in place of
those of the attorney.

N Form L

SUMMONS

UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK

Civil Action, File Number __

A. B.. Phamtiff

v. Summons
C. D, Defendant
To the chove-nomed Defendant

You are hereby summoned and required to serve upon
—— plaintifls  attormey, whose address is
an snswer to the complaint which is
herewith served upon you, within 20! days after service of
this summons upon you, exclusive of the day of service. If
you fail to do so, judgment by default will be taken against
you for the relief demanded in the complxint.

Clerk of Coxrt.
(Seal of the U. S. District Court]
Dated

(As amended Dec. 29, 1948, eff. Oct. 20, 1549.)

11f the Unitad Statas or sn officer or agency thereof is & defen-
dant, the time to be inserted ss to it is 60 dayx.

\¢ Form 1A

NOTICE OF LAWSUIT AND REQUEST FOR.
WAIVER OF SERVICE OF SUMMONS

SR . VI ___(;"___ of
SEL___I

A lawsuit has been commenced against you (or the entity
on whose behalf you are addressed). A copy of the com-
plaint is attached to this notice. It has been flled in the
United States Dixtrict Court for the (D) and
has been assigned docket number (&) .

This is not a formal summons or notification from the
court, but rather my request that you sign and return the
enclosed waiver of service i order to save the cost of
serving you with a judicial summons and an sdditional copy
of the complaint. The cost of service will be avoided if I
receive a signed copy of the waiver within _ (F)  days
after the date designated below as the date on which this
Notice and Request is sent. I enclose a stamped and
addressed envelope (or other means of cost-free return) for
your use. An extra copy of the waiver is also attached for
your records.

If you comply with this request and return the signed
waiver, it will be filed with the court and no summons will
be served on you. The action will then proceed as if you
had been served on the date the waiver is {iled, except that
you will not be cbligated to answer the complaint before 60
days from the date designated below as the date on which
this notice is sent (or before 90 days from that date if your
address is not in any jidicial district of the United States).

Il you do not return the signed wziver within the time
indicated, 1 will take steps to eYfect formal
service in & manner authorized by the Federal Rules of Civil
Procedure and will then, to the extent authorized by those
Rules, ask the court to require you (or the party on whose
behdfyouu-e:dd:uad)wpaythefnlleuuofmch
service. In that connection, please read the statement
concerning the duty of parties to waive the service of the
summons, which is set forth on the reverse side (or st the
foot) of the waiver form.

I affirm that this request is being sent to you on behalf of
the plaintiff, this _ day of

Signature of Plaint{ff’s At-
torney or
Unrepresented Plaintiff

15 Compieta Annotation Kisteriais, soe Tite 38 LECA

239



Form 1A

Notes:

A—Name of individual defendant (or name of officer or
agent of corporate defendant)

B—Title, or other relationship of individual to carporate
defendant

C—Name of corporate defendant, if any

D—District .

E—Docket number of action

F—Addressee must be given at least 30 days (60 days if
located in foreign country) in which to return waiver
(Added Apr. 22, 1993, eff. Dec. 1, 1983.)

NOTES OF ADVISORY COMMITTEE ON RULES
1933 ADOPTION

Forms 1A and IBrdleaﬁ:emofRule(. They
replace Form 18~A.

\l Form 1B.

WAIVER OF SERVICE OF SUMMONS
(name of plaintifT’s attorney or unrepresentad plain.

'I_‘O:

I acknowledge receipt of your request that I waive service
of a summons in the action of _ (caption of action) , which
is case number (docket number) in the United States
District Court {or the  (district) . [ have aiso received a
copy of the complaint tn action, two copies of this
instrument, and a means by which I ezn return the signed
waiver to you without cost to me.

I agree to save the cost of serviee of 2 summons and an
additional copy of the complaint in this lawsuit by not
requiring that I (or the entity on whose behalf 1 am acting)
be served with judicial process in the manner provided by
Rule 4.

1 (or the entity on whose behalf I am acting) will retain all
defenses or objections to the lawsuit or to the jurisdiction or
venue of the court except for objections based on a defect in
the summons or in the service:of the summons.

I understand that a judgment may be entered against me
(or the party on whose behalf [ am acting) if an znswer or
mation under Rule 12 is not served upon you within 60 days

after _ (date request was sent) , or within 90 days after

that date if the request was sent outside the United States.
Date Signature

Printed/typed name: _________

{as. ]

To be printed on reverse side of the waiver form or set
forth ot the foot of the form:

DutymAvoidUnneeumyCaudSﬂuome

Rule 4 of the FedaﬂRulactC!vﬂProedmreqm
certain parties to cooperate in saving
service of the summons xnd eomphmt. A defendant located
in the United States who, after being notified of an action
and asked by s plantifl located in the United States to
waive service of & summons, fails to do 80 will be required to

unnecesaary costs of

RULES OF CIVIL PROCEDURE

n

'burﬂaeeostufmdiwvieennm;oodcausebeahownfor

its faflure to sign and return the waiver.

It is not good cause for a failure to waive service that s
party believes that the complaint is unfounded, or that the
action has been brought in an improper place or in 2 court
that lacks jurisdiction over the subject matter of the action
Or over its person or property. A party who waives service
of the summons retains all defenses and objections (except
any relating to the summons or to the service of the
summons), and may later object to the jurisdiction of the
eourt or to the place where the action has been brought

A defendant who waives service must within the time
specified on the waiver form serve on the plaintiff's attorney
(or unrepresented plaintiff) 2 response to the complaint and.
must also file 2 signed copy of the response with the court.
If the answer or motion is not served within this time, a
default judgment may be taken against that defendant. By
waiving service, a defendant is allowed more time to answer
than if the summons had been actually served when the
request for waiver of service was received.

(Added Apr. 22, 1993, efl. Dec. 1, 1993.)

NOTES OF ADVISORY COMMITTEE ON RULES
1933 ADOPTION

Forms 1A and 1B refiect the revision of Rule 4. They
replsce Form 18-A.

Form 2.:

ALLEGATION OF JURISDICTION

(a) Jurisdiction founded on diversity of citizenship and
amount

Plaintiff is & {citizen of the State of Connecticut] ! {corpo-
ration incorporated under the laws of the State of Connecti-
cut having its principal place of business in the State of
Connecticut] and defendant is a corporation incorporated
under the lsws of the State of New York having its principal
place of business in a State cther than the State of Connect-
icut. The matter in controversy exceeds, exclusive of inter-
est and costs, the sum of fifty thousand dollars.

{b) Jurisdiction founded on the existence of a Federal
quesuon.

The sction arises under [the Constitution of the United
States, Article ~—, Section ——}; [the — Amendment to
the Constitution of the United States, Section —}; [the Act
of ~—, — Stat. —; US.C,, Title —, § —}; [the Treaty
of the United States (here describe the treaty) } 2 as herein-
after mare fully appeany.

(c} Jurisdiction founded on the existence of a question

The action arises under the Act of ., . Stat. _;
US.C, Title ey § = 88 hereinafter more fully appesrs.

" (d) Jurisdiction founded on the admiralty or maritime

_ character of the claim.

This is & case of admiralty and maritime jurisdiction, as
hereinafter more fully appears. [If the pleader wishes to
invoke the distinctively maritime procedures referred to in
Rule 8(h), add the following or its substantial equivalent:

Compiets Annotstion Matorisis, see Titie 28 US.CA,
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PLEADINGS AND MOTIONS

(9) settlement and the use of special to
assist in resolving the dispute when anthorized by
statute or local rule;

(10) the form and substance of the pretrial order;

(11) the disposition of pending motions;

. (12) the need for adopting special procedures for
managing potentially difficult or protracted actions
that may involve complex issues, multiple parties,
difficult legal questions, or upusual proof problems;

(13) an order for a separate trial pursuant to Rule
42(b) with respect to a claim, counterciaim, cross-
claim, or third-party eclaim, or with respect to any
particular issue in the case;

(14) an order directing a party or parties to pres-
ent evidence early in the trial with to a
manageable issue that could, on the evidence, be the
basis for a judgment as a matter of law under Rule
50(a) or a judgment on partial findings under Rule
S2(c);

(15) an order establishing a rezsonable limit on the
time allowed for presenting evidence; and

(16) such other matters as may facilitate the just,
speedy, and inexpensive disposition of the action

At least one of the attorneys for each party partic-
pating in any conference before trial shall have au-
thority to enter into stipulations and to make admis-
sions regarding all matters that the participants may
reasonably anticipate may be discussed. If appropn-
ate, the court may require that a party or its repre-
sentative be present or reasonably available by tele-
phone in order to consider possible settiement of the
dispute.

(d) Final Pretrial Conference. Any final pretrial
conference shall be held as close to the time of trial
as reasonable under the circumstances. The partic-
pants at any such conference shall formulate a plan
for trial, including a program for facilitating the
admission of evidence. The conference sghill be at-
tended by at least one of the sttorneys who will
conduct the trial for each of the parties and by any
unrepresented parties.

(e) Pretrial Orders. After any conference held
pursuant to this rule, an order shall be entered
reciting the action taken. This order shall eontrul
the subsequent course of the action unless modified
by a subseguent order. The order following a fnal
pretrial conference shall be modified only to prevent
manifest injustice.

(f) Sanctions. If a party or party’s attorney fails
to obey a scheduling or pretrial order, or if no
appearance is made on behalf of a party at a schedul.’
ing or pretrial conference, or if s party or party’s
attorney is substantislly unprepared to participate in
the conference, or if a party or party’s attorney fails

Rule 16

to participate in good faith, the judge, upon motion or
the judge’s own initiative, may make such orders with
regard thereto as are just, and among others any of
the arders provided in Rule 37(bX2)(B), (C), (D). In
lieu of or in addition to any other sanction, the judge
shall require the party or the attorney representing
the party or both to pay the reasonable expenses
incurred because of any noncompliance with this rule,
including attorney’s fees, unless the judge finds that
the noncompliance was substantially justified or that
other circumstances make an award of expenses un-
just.
(As amended Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 2, 1987,
eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1953.)

NOTES OF ADVISORY COMMITTEE ON RULES
1837 ADOPTION

1. Similar rules of pre-trial procedure are now in foree in
Boston, Cleveland, Detroit. and Los Angeles, and a rule
substantially like this one has been proposed for the urban
centers of New York state.  For a discussion of the success-
ful operation of pre-trial procedure in relieving the congest-
ed condition of trial calendars of the courts in such cities
and for the proposed New York plan, see A Proposal for
Minimizing Calendar Delay in Jury Cases (Dec. 1936—pub-
lished by the New York Law Society); Pre-Trial Procedure
and Administration, Third Annual Report of the Judicial
Councl of the State of New York (1537), pages 207-243;
Report of the Commission on the Administration of Justice
in New York State (1934), pp. (288)<290). See also Pre-
trial Procedure in the Wayne Circuit Court, Detroit, Michi-
gan. Sixth Annual Report of the Judicial Council of Michi-
gan (1S36), pp. 63-75; and Sunderiand, The Theory and
Practice of Pre-trial Procedure (Dec. 1937) 36 Mich.L.Rev.
215-226, 21 JAmJud.Soc. 125. Compare the English pro-
cedure known as the “summons for directions,” English
Rules Under the Judicature Act (The Annual Practice, 1537
0. 382; and -2 similar procedure in New Jersey, NJSA
2:27-133, 2:27-136, 2:27-160; N.J. Supreme Court Rules, 2
NJMisc.Rep. (1924) 1230, Rules 94, 92, 83, 95 (the last
three as amended 1333, 11 NJ.Misc.Rep. (1333) 855,
NJSA Tit 2).

2 Compare the similar -procedureunder Rule 56(d)
(Summary Judgment—Case Not Fully Adjudicated on Mo-
uon). Rule 12(g) (Consolidation of Motions), by requiring to
some extent the consolidation of motions dealing with mat-
ters preliminary to trial, is a step in the same direction. In
connection with clause (6) of this rule, see Rules 33(b)
(Masters; Reference) and 53(eX3) (Master's Report: In
Jury Actions).

<~ o——

1983 AMENDMENT

Introduction

Rule 16 has not been amended since the Federal Rules
were promulgated in 1838, In many respects, the rule has
been a success. For example, there is evidence that pretrial
conferences may improve the quality of justice rendered in
the federal courts by sharpening the preparstion and pre-
sentation of cases, tending to eliminate trial surprise, and
improving, as well 23 facilitating, the settlement process.
See 6 Wright & Miller, Federal Proctice and Procedure

Complets Anvvomtion Meterisls, sse NUe 28 USCA
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- - Rule 15

FEDERAL RULES OF CIVIL PROCEDURE

Interpreter of the Federal Rules of Civil Procedurs, &
NOTRE DAME L.REV. 720 (1988); Brussack, Outrapeous
Fortune: TthmforAm&nyRuhlS{_dAmﬁl
S.CALL.REV. 671 (1988); Lewis, The Ezcessive History of
Federal Rule 15(c) and Its Lessons for Civil Rules Rem-
sion, 86 MICH.L.REV, 1507 (1987).

In allowing 3 name-correcting amendment within the time
allowed by Rule 4(m) [subdivision (m) in Rule 4 was a
proposed subdivision which was withdrzwn by the Supreme
Court), this rule allows not only the 120 days specified in
that rule, but also any additional time resulting from any
extension ordered by the court pursuant to that rule, as may
be granted, for example, if the defendant is & fugitive from
service of the summons.

This revision, together with the revision of Rule 4()
[revision to subdivision (1) in Rule 4 was a proposed revision
which was withdrawn by the Supreme Court] with respect
to the failure of & plaintill in an action against the United
States to effect timely service on all the appropriate offi-
cials, is intended to produce results to those

° reached in Gaordner v Gartman, 880 F2d 797 (4th cr.

1989), Rys v. US. Postal Service, 886 F.2d 443 (1st cir.
1989), Martin's Food & Liquor, Inc v U.S. Dept of Agni-
culture, 14 F.RS3d 86 (N.D.IIL1988). But of Montpomery
v. United States Postal Sernce, 867 F.2d 900 (5th oir. 1989),
Warren v. Department of the Army, B67 F.24 1156 (8th or.
1989); Miles v. Department of the Army, 8381 F.24 777 (9th
cir. 1989), Barsten v Department of the Interior, 896 F24
422 (9th cir. 1990}; Browm v Georgnia Depl of Revenue, BS!
F.2d 1018 (11th cir. 1989).

1933 AMENDMENT

The amendment conforms the cross reference to Rule 4 to
the revision of that rule.

®Rule 16. Pretrial Conferences; Scheduling;
Management

(a) Pretrial Conferences; Objectives. In any ac-
tion, the court may in its discretion direct the attor-
neys for the parties and afy unrepresented parties to
appear before it for a conference or conferences
before trial for such purposes as

(1) expediting-the disposition.of the gction; . .

(2) establishing early and continuing econtrol so
that the case will not be protracted because of lack of
management;

(3) discouraging wasteful pretrial activities;

(4) improving the quality of the trial through more
thorough preparation, and;

(5) facilitating the settiement of the case.

(b) Scheduling and Planning. Except in catego-
ries of actions exempted by district court rule as
~ inappropriste, the district judge, or a magistrate

judge when suthorized by district court rule, shall,

after receiving the report from the parties under -

Rule 26(f) or after consulting with the attorneys for
the parties and any unrepresented parties by a
scheduling conference, telephone, mail, or other suit-

RULES OF CIVIL PROCEDURE

* able means, enter a acheduling order that limits the

time
(1) to join other parties and to amend the plead-
mgs;
(2) to file motions; and
(3) to complete discovery.
The scheduling order may also include

(4) modifications of the times for disclosures under
Rules 26(a) and 26(e)(1) and of the extent of discov-
ery to be permittedia .

(5) the date or dates for conferences before trial, &

final pretrial conference, and trizl; and

(6) any other matters appropriate in the circum- °

stances of the case.

The order shall issue as soon as practicable but in
any event within 90 days after the appearance of a
defendant and within 120 days after the complaint
has been served on a defendant. A schedule shall not
be modified except upon a showing of good cause and
by leave of the district judge or, when authorized by
local rule, by a magistrate judge.

(c) Subjects for Consideration at Pretrial Con-
ferences. At any conference under this rule consid-
eration may be given, and the court may take appro-
priate action, with respect to

(1) the formulation and simplification of the issues, .

including the elimination of frivolous claims or de-
fenses;

(2) the necessity or desirability of amendments to
the pleadings;

(3) the possibility of obtaining sdmissions of fact
and of documents which will avoid unnecessary proof,
stipulations regarding the authenticity of documents,
and advance rulings from the court on the admissibil-
ity of evidence;

PR Zﬂe"ﬂvﬁdﬁé -g{{mnecgsaary proof and of cu-

mulative evidence, and limitations or restrictions on
the use of testimony under Rule 702 of the Federal
Rules of Evidence;

- (8) the appropriateness and timing of summary
adjudication under Rule 56;

(6) the control and scheduling of discovery, includ-
ing orders affecting disclosures and discovery pursu-
ant to Rule 26"and Rules 29 through 37;

., (7) the identification of witnesses and documents,
the need and schedule for filing and exchanging

- .pretrial briefs, and the date—or dates for further
conferences and for trial;

(8) the advisability of referring matters to a magis-
trate judge or master;

11

Compicts Annomtion Mawricis, sce Titie 28 ULS.CA,



Rule 15

TheddiveryormﬂingofprmtotheUnited
States Attorney, or United States Attorney’s desig-
nee, or the Attarney General of the United States, ar
an agency or officer who would bave been a proper
defendant if named, satixfies the requirement of sub-

phs (A) and (B) of this parsgraph (3) with
to the United States or any agency or officer
thereof to be brought into the action as a defendant.

(d) Supplemental Pleadings. Upon motion of 2
party the court may, upon reascnable notice and upon
such terms as are just, permit the party to serve a
supplemental pleading setting forth transactions or
occirrences or events which have happened since the
date of the pleading sought to be supplemented
Permission may be granted even though the original
pleading is defective in its statement of a claim for
relief or defense. If the court deems it advisable that
the adverse party plead to the supplemental pleading,
it shall so order, specifying the time therefor.

(As amended Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966,
eff. July 1, 1965; Mar. 2, 1887, eff. Aug. 1, 1887; Apr. 30,
1991, eff. Dec 1, 1991; Dec 9, 1991, PubL. 102-198,
§ 11(z), 105 Star 1626; Apr. 22, 1953, eff. Dec. 1, 19R3)

NOTES OF ADVISORY COMMITTEE ON RULES
1337 ADOPTION

See generlly for the present federal practice, former
Equity Rules 19 (Amendments Generally), 28 (Amendment
of Bill as of Course), 32 (Answer to Amended Bill), 34
(Supplemental Pleading). and 35 (Bills of Reviver and Sup-
plemental Bils—Form). US.C. Title 28, § 1633, formerly
§ 399 (Amendments to show diverse dtizenship) and former
§ TT7 (Defects of form: amendments). See English Rules
Under the Judicsture Act (The Annual Practice, 1937) 0. 28,
r.r.1-13; 0.20,r. ¢; 0. 24, r. 1. 13

Note to Subdivision (a). The right to serve an amended
pleading once as of course is common. 4 MontRev.Codes
Ann. (1533) § 9186: 1 OreCode Ann. (1330) § 1-904: 1
S.C.Code (Michie, 1332) § 453: English Rules Under the
Judicature Act (The Annual Practice, 1837) 0. 28, r. 2
Provision for amendment of pleading before trial. by lesve
of court. is in almost every code. If there is no statule the
power of the court to grant leave is said to be inherent
Clark. Code Plesding, 1923, pp. 498, 509.

Note to Subdivision (b). Compare former Equity Rule
19 (Amendments Generally) and code provisions which allow
an amendment "at any time in furtherance of justce.” (eg.
Ark. Civ.Code (Crawford, 1534) § 153) and which allow an
amendment of pleadings to conform to the evidence, where
the adverse party has not been misled and prejudiced (eg,
NM.Stat Ann. (Courtright, 1929) §§ 105-601, 105~602).

* riEnofer -or_misdescription of a-defendant).shall. “relaterc-

Note to Subdivision (c). “Relation back™ is a well recog-

nized doctrine of recent and now more frequent application,
Compare Ala.Code Ann. (Michie, 1928) § $513; Smith-H
TStaw. ch. 110, § 17¢2); 2 Wash Rev.Stat Ann. (Reming-

ton, 1332) § 308-3(4). See US.C, Title 22, § 1633, formerty .
§ 399 (Amendments to show diverse citizenship) for 2 provi-

sion for “reistion back"™.
Note to Subdivicion (d). This ia an adaptstion of former
Equity Rule 34 (Supplementsl Pleading).

RULES OF CIVIL PROCEDURE - .

1963 AMENDMENT

Rule 15(d) is intended to give the court broad discretion
However, some cases,

have taken the rigid and formalistic view that where the
ariginal complaint fails to state a claim upon which relief can
be granted, leave to serve a supplemental complaint must be
denied. See Bomner v. Elizabeth Arden, Ine, 177 F2d 703

FSupp. 213 (S.D.N.Y.148), app. dism, 177 F2d s&2 (2d
Cir. 1549); 3 Moore's Federal Practice 115.01 (5] (Supp.
1960); 1A Barron & Holtzoff, Federal Practice & Procedure
820-21 (Wright ed. 1960). Thus plaintilfls have sometimes
been needlessly remitted to the difficulties of commenang a
new action even though events occurring after the com-
mencement of the original sction have made clear the right
to relief,

Under the amendment the court has discretion to permit
a supplemental pleading despite the fact that the original
pleading is defective. As in other situations where 3 supple-
mental pleading is offered, the court is to determine in the
light of the particular circumstances whether filing should
be permitted, and if so, upon what terms. The amendment
does not sttempt to dea! with such questions as the relztion
of the statute of limitations to supplemental pleadings, the
operation of the doctrine of laches, or the availability of
other defenses. All these gquestions are for decision in
accordance with the principies applicable to supplemental
pleadings generally. Cf. Blau v. Lamb, 181 F.Supp. %06
(S.D.N.Y.1961); Lendonsol Amusement Corp. v. B. & Q
Assoc, Inc., 22 F.RServ. 15d.3, Case 1 (D.Mass.1857).

" 1965 AMENDMENT

Rule 15(c) is amplified to state more clearly when an

amendment of a pleading changing the party against whom
a claim is asserted (including an amendment to correct a

back™ to the date of the ariginal pleading.

The problem has arisen most acutely in certain actions by
mv:mpzniungzimtnﬂ'moramduofmeum
States. Thus an individual denied social security benefits
by the Secretary of Health, Education, and Welfare may
secure review of the decision by bringing a avil action
aguunst that officer within sixty days. 42 US.C. § 405()
(Supp. 11, 1962). In several recent cases the claimants
insututed timely action but mistakenly named as defendant
the United SGtes, the Department of HEW, the “Federal
Security Administration” (a nonexistent agency), and a See-
retary who had retired from the office nineteen days before.
Discovering their mistakes, the clsimants moved to amend
their complaints to name the proper defendant; by this time
the statutory sixty-day period had expired. The motions
were denied on the ground that the amendment “would
amount to the commencement of & new proceeding and
wouald not relste back in time so as to zvoid the statutory

Compiets Annowtion Kstenals, sse Tide 28 WB.CA
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PLEADINGS AND MOTIONS

In dispensing with lesve of court for an impleader filed
o euernent o tapleadery sought 1. be
lesve requirement to
i:gmdthcxuﬁer,themdedmhdivﬁmhkalmodm
ste position on the lines urged by some commentators, see
Note, 43 Minn.L Rev. 115 (1958); £ Pa.RCiv.P. 2252-53
(60 dzys after service on the defendant); Mim R.Civ.P.
14.01 (45 dxys). Other commentators would dispense with

dure 649-50 (Wright ed. 1960); Comment, 58 Colum.L.Rev.
532, 546 (1938); f. N.Y.Civ.PracAct § 153-0/ Me.R.Civ.P.
14. " The smended subdivision preserves the value of 2

imni screening, through the lesve procedure, of im-
pleaders attempted after the 10-day period. -

The amendment applies also when an impleader is initi-
ated by a third-party defendant against a person who may
be lisble to him, sz provided in the last sentence of the
subdivision. - '

1966 AMENDMENT

Rule 14 was modeled on Admiralty Rule 556. An impore
tant feature of Admiralty Rule 56 was that it allowed
implesder not only of a person who might be liable to the
defendant by way of remedy over, but also of any person
who might be lizble to the plaintiff. The importance of this
provision was that the defendant was entitled to insist that
the plaintiff proceed to judgment agminst the third-party
defendant Ln certain cases this was 3 valuable implementas.-
tion of a substantive right. For example, in 3 case of ship
collision where a finding of mutual fault is possible, one
shipowner, {f sued alone, faces the prospect of an absclute
judgment for the full amount of the damage suffered by an
innocent third-party; but {f he can impiead the gwner of the
other vessel, and If mutusl {aukt is found, the judgment
agunst the original defendant will be in the first instance
only for a moiety of the damsges; lahility for the remainder
will be conditioned on the plamtiff's imability to collect from
the third-party defendant.

This festure wzs originally incorporsted In Rule 14, but
was eliminated by the amendment of 1546, 50 that under the
amended rule s third party could not be tmplesded on the

basis that he might be lisble to the plaintiff. One of the’ ™

ressons for the amendment was that the Civil Rule. unlike
the Admiralty Rule, did not require the plaintiff W go w
Judgment agminst the third-party defendsnt.  Another res-
son was that where jurisdiction depended on diversity of
atizenship the implesder of an sdversary having the same
citirenship a8 the plaintiff was not considered possible.

Retention of the sdmiralty practice in those exses that will
be counterparts of a muit in admiralty i clexrly desirable.

1387 AMENDMENT

The amendments are technizal. Ne substantive change is
intended. .

Rule 15. Amended and Supplementsl Plead:
ings

(a) Amendments. A party may amend the party's

pleading once as a matter of course at any time

Rule 15

before a responsive pleading is served ar, if the
pleading is one to which no responsive pleading is
permitted and the action has not been placed upon

trial calendar, the party may so amend it at any
ime within 20 days after it is served. Otherwise a
msy amend the party’s pleading only by leave
court or by written consent of the adverse party;
d lesve shall be freely given when justice so re-
quires. A party shall plead in response to an amend-
ed pleading within the time remaining for response to
the original pleading or within 10 days after service
of the amended-pleading, whichever period may be
the Jonger, unless the court otherwise orders.

(b) Amendments to Conform to the Evidence.
When issues not raised by the pleadings are tried by
express or implied consent of the parties, they shall
be treated in all respects as if they had been raised in
the pleadings. Such amendment of the pleadings as
may be necessary to cause them to conform to the
evidence and to raise these issues may be made upon
motion of any party at any time, even after judgment;
but failure so to amend does not affect the result of
the trial of these issues. If evidence is objected to at
the trial on the ground that it is not within the issues
made by the pleadings, _the court may allow the
plesdings to be amended and shall do so freely when
the presentation of the merits of the action will be
subserved thereby and the objecting party fails to
satisfy the court that the admission of such evidence
would prejudice the party in maintaining the party’s
action or defense upon the merits. The court msay
grant a continuance to enable the objecting party to
meet such evidence.

(c) Relation Back of Amendments. An Amend-
ment of a pleading relates back to the date of the
original pleading when

(1) relation back is permitted by the law that
provides the statute of limitations applicable to the

Inged g T

action, or -

(2) the claim or defense asserted in the amended
pleading arose out of the conduct, transaction, or
occurrence set forth or attempted to be set forth in
the original pleading, or

(3) the amendment changes the party or the nam-
ing of the party against whom a claim is asserted if
the foregoing provision (2) is satisfied and, within the
period provided by Rule 4(m) for service of the
summons and complaint, the party to be brought in
by amendment (A) has received such notice of the
institution of the action that the party will not be
prejudiced in msintaining a defense on the merits,
and (B) knew or should have known that, but for a
mistake concerning the jdentity of the proper party,

saggg
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the action would have been brought agzinst the party.
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mm:dm%mmmm
expressly referring to 20, as amended,
A by direct reference the revised criteria and

Rule 18, does not attempt to regulate Federal jurisdiction or
venue. See Rule 82 It should be noted, however, that in
some situations the decisional lxw has recognized “ancillary”
Federal jurisdiction over countercisims and cross-claims and
“ancillary” venue as to parties to these claims.

1987 AMENDMENT ' :

The amendments are technical No substantive change is
intended.

Rule 14. Third Party Practice

(a) When Defendant May Bring in Third Party.
At any time after commencement of the action a
defending party, as a third-party plaintiff, may cause
2 summons and complaint to be served upon a person
not a party to the action who is ar may be liable to
the third-party plaintiff for all or part of the plain-
tiff's claim against the third-party plaintiff. The
third-party plaintiff need not obtzin leave to make the
service if the third-party plaintiff files the third-party
complaint not later than 10 days after serving the
original answer. Otherwise the third-party plaintiff
must obtain leave on motion upon notice to all parties
to the action. The person served with the summons
and third-party complaint, hereinafter called the
third-party defendant, shall make any defenses to the
third-party plaintiffs claim as provided in Rule 12
and any counterclasims against the third-party plain-
tiff and cross-claims against other third-party defen-
dants as provided in Rule 13. The third-party defen-
©-danthay’ assert against the plaintiff any defenses
which the third-party plaintiff has to the plaintifTs
daim The third-party defendant may also assert
any claim against the plaintiff arising ocut of the
transaction or occurrence that is the subject matter
of the plaintiff's claim against the third-party plain-
tiff. The plaintiff may assert any claim against the
third-party defendant arising out of the transaction
or occurrence that is the subject matter of the plain-
tiff's claim aguinst the third-party plaintiff, and the
third-party defendant thereupon shall assert any de-
fenses as provided in Rule 12 and any counterclaims
and cross-claims as provided in Rule 13. Any party
may move to strike the third-party claim, or for its
severance or separate trial A third-party defendant
may proceed under this rule against any person not a
party to the action who is or may be Labhle to the

Rule_ 14.

third-party defendant for all or part of the claim
made in the action against the third-party defendant.
The third-party complaint, if within the admiralty and
maritime jurisdiction, may be in rem against a vessel,
carge, or other property subject to admiralty or
maritime process in rem, in which case references in
this rule to the summons include the warrant of
arrest, and references to the third-party plaintiff or
defendant include, where appropriate, the claimant of
the property arrested.

(b) When Plaintiff May Bring in Third Party.
When a countarclaim is asserted against a plaintiff,
the plaintiff may cause a third party to be brought in
under circumstances which under this rule would
entitle a defendant to do so. .

(¢) Admiralty and Maritime Claims. When a
plaintiff asserts an admiraity or maritime claim with-
in the meaning of Rule 8(h), the defendant or claim-
ant, s a third-party plaintiff, may bring in a third-
party defendant who may be wholly or partly liable,
either to the plaintiff or to the third-party plaintiff,
by way of remedy over, contribution, or otherwise on
account of the same transaction, occurrence, or series
of transactions or occurrences. In such a case the
third-party plaintiff may also demand judgment
aguinst the third-party “defendant in favor of the
plaintiff, in which event the third-party defendant
shall make any deferises to the claim of the plaintiff
as well as to that of the third-party plaintiff in the
manner provided in Rule 12 and the action shall
proceed as if the plaintiff had commenced it against
the third-party defendant as well as the third-party
plaintiff,

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963,
efl. July 1, 1963; Feb. 28, 1966, efl. July 1, 1966; Mar. 2,
1887, efl. Aug. 1, 1887))

NOTES OF ADVISORY COMMITTEE ON RULES
. 1837 ADOPTION

Third-party impleader is-in some aspectsa modern inno-
vation in lsw and equity although well known in admiralty.
Because of its many advantages a liberal procedure with
respect to it has developed in England, in the federal
admuralty courts, and in some American state jurisdictiona.
See English Rules Under the Judicature Act (The Annual
Practice, 1537) O. 16A, r. r. 1-13; United States Supreme
Court Admirslty Rules (1920), Rule 66 (Right to Bring in
Party Jointly Lisble); 12 P.S_PaAnn. (1936) § 141; Wis
Star (1335) §§ 260.19, 260.20; N.Y.C.P.A (1837) §§ 182),
211a). Compare La.Code Pract. (Dart, 1332) §§ 37B-388.
For the practice in Texas as developed by judicial decision,
see Loctman v. Cuilla, Tex.1926, 288 S.W. 123, 126. Fora
trestment of this subject see Gregory, Legislative Loss
Distribution in Negligence: Actions. (1936); Shulman. and
Jaegermen, Some Jurisdictional Limitations on Federal Pro-
cedure (1536), 456 Yale L.J. 383, 417 et seq.

Third-party impleader under the former conformity act
has been applied in actions st lxw in the federal courts.

Compiets Annowmtion Matecicis, see Tide 28 UB.CA,
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claim asserted in the action against the cross-claim-

ant,

(h) Joinder of Additional Parties. Persons other
than those made parties to the original action may be
made parties to a counterclaim or cross-claim in
accordance with the provisions of Rules 19 and 20.

(i) Separate Trials; Separate Judgments, If the
court orders separate trials as provided in Rule 42(b),
Jjudgment on a counterclaim or cross-claim may be
rendered in accordance with the terms of Rule 54(b)
when the court has jurisdiction 80 to do, even if the
dmmoft.beoppomngpartyhxvebeendnmusedor

otherwise disposed of.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963,
eff. July 1, 1963; Feb. 28, 1965, efl. July 1, 1965; Mar. 2,
1987, off. Aug. 1, 1887.)

NOTES OF ADVISORY COMMITTEE ON RULES
1337 ADOPTION

1 Thuumbsun&xﬂy[mEqmtyBuleSO(An-
swer—Contents—Counterclaim), broadened to include legal
as well a3 equitable countercizims.

2. Compare the English practice, English Rules Under
the Judicature Act (The Annual Prectice, 1937) 0. 19, r. 1. 2
and 3, and 0. 21, r. r. 10-17; Beddall v. Maitland LR 17
Ch.Div. 14, 1B1, 182 (1881).

3. Certain states have also sdopted almost unrestricted
provisions concerning both the subject matter of and the
parties to a counterclaim.  This seems to be the modern
tendency. ArkCiv.Code (Crxwford, 193¢) §§ 117 (as
amended) and 118; NJSA 227-137, 2:27-139, 2:27-141;
N.Y.CPA (1R7) §§ 262 266, 267 (all as amended, Laws of
1336, ch. 324), 268, 269, and 271; WuSut (1R35)
§ 263.14(1Xe).

4. Most codes do not expressly provide for a counter.
claim in the reply. Clark, Code Pleading (1928], p. 486,
Ky.Codes (Carroll, 1532) Civ.Pract. § 98 does provide, how-
ever, for such counterciaim

=% 'Dmptmnmcfﬁmmlempecmtgcnunmhm
are subject to Rule 82 (Jurisdiction and Venue UnafTected).
For a discussion of federal jurisdiction and venuve in regard
to counterclauns and cross-claims, see Shulman and Jaeger-
man, Some Jurisdictional Limitations in Federal Procedure
(1335), 43 Yale L.J. 333, <10 et seq.

6 This rule does not affect such sstutes of the United
States as US.C, Title 28, §#§ 1332, 1345, 1357, formerty
§ 41(1) (United States as plaintifT; civil suits at common lew
snd in equity), relating to assigned claims in actions based
on diversity of citizenship,

7. 1f the action proceeds to judgment without the inter-
position of a counterciaim as required by subdivision (a) of
this rule, the countercluim is barred. See American Mills
Ca v. Amenican Surety Ca, 1922, 43 S.CL. 149, 260 US. 360,
67 L.Ed. 30&; Marconi Wireless Telsgraph Cao. v. National
Electric Signalling Ca, N.Y1913, 206 F. 285; Hopkins,

Federal Equity Rules (8th ed., 1833), p. 213; Simkins, -

Federal Praczice (1564), p. 653,

8 For allowznee of credits agrinst the United States see
US.C,, Tite 26, Int Rev.Code, § 3772 (aX1X2Xb) (Suits for
refunds of internal revenue taxes—limitationsy US.C. T4

RULES OF CIVIL PROCEDURE

mnlmmum(smbyums:ms

against individuals; credits), 775 (Suits under postal lxws;
a'!dm): US.C,, Title 31, § 227 (Offsets against judgments
and cixims aguinst United States).

1946 AMENDMENT

Note to Subdivision (2). The use of the word “filing”
was inadvertent. The word “serving” conforms with subdi-
vision (e) and with osage generally throughout the rules.

'!'heremuv:lnftheplnm‘notﬁsemb;eﬁohpendmg
action” and the addition of the new clause at the end of the
subdivision is designed to eliminate the ambiguity noted in
Prudential Insurence Co. of America v. Sare, 1943, 14
F24 16, 77 USAppD.C.7134, 33-34, certiorari denied 63
S.Ct. 1033, 319 US. 745, 87 L.Ed. 1701. The rewording of
the subdivision in this respect insures sgminst an undesir-
able possibility presentsd under the originzal rule whereby s .
party having a claim which would be the subject of a
compulsory counterclaim could avoid stating it as such by
bringing an independent action in another court after the
comamencement of the federal action but before serving his
pleading in the federal action.

Subdivision (g). The amendment is to care for a situa-
tion such as where 2 second mortgagee is made defendant in
a foreclosure proceeding and wishes to file 2 cross-complzint
against the mortgagor in order to secure a personal judg-
ment for the indebtedness and foreciose his lien. A claim of
this sort by the second mortgagee may not necesssrily arise
out of the transaction or occurrence that is the subject
matter of the original action under the terms of Rule 13(g).

Subdivision (h). The change clarifies the interdepen-
dence of Rules 13(D and 54(b).

1963 AMENDMENT

When a defendant, if he desires to defend his interest in
mpmy.uomedwwmemmdhngmmummm
hose jurisdiction he could not ordinarily be subjected,
hmmgxuut.huheshouldnotbenqmmdtomen
eounterciaims, but should rather be permitted to do so at his
election. If, however, he does elect 10 sasert a countercigim,
#t seemns fair to require him to sssert any other which ia
compulsory within the mesaning of Rule 13(s). Clause (2),

-added by amendment to Rule 13(z), carries out this idea. 1t

will apply to varicus cases described in Rule 4(e), as amend-
od, where iervice is effectad through atiachment or ather
process by which the court does not acquire jurisdiction to
render a personal judgment against the defendant. Clause
@ will aiso apply to actions eommenced in State courts
jurisdictionally grounded on attxchment or the like, and
removed to the Federal eourta,

1966 AMENDMENT

Rule 13(h), dealing with the joinder of additional parties
to a coanterciaim or cross-claim, has partaken of some of
tbet:nuﬂdi!ﬁmluud‘knlewonnemuryjomdeo{

Advisory Committee’s Note to Rule 18, as
nmded.d!l&omn?edenlhchm,pc 1339 (24 ed.
1963), and Sapp. therets; 1A Barron & Holtzoff, Federal

. Practice and Procedure § 399 (Wright ed. 1960). Rule 13(h).

alao been inadequate in fajling to call sttention to the
that a party pleading s counterclaim or cross-claim may
Join additional persons when the conditions for permissive
joinder of parties under Rule 20 are satisfied.

S
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176 (ED.Tenn.1940); ¢f Cartsr v. Americon Bus Lines,
Ine, 22 F.R.D. 33 (D.Neb.1958).

states that certain specified defenses which were available to
s party when he made a motion, but which he
omitted from the motion, are waived. The specified defens-
es are hack of jurisdiction over the person, improper venue,
insufficiency of process, and ; of service of pro-
cess (see Rule 12bX2)~(5)). A party who by motion invites
the court to pass upon a threshold defense should bring
forward all the specified defenses he then has and thus allow
the court to do a reasonably complete job. The waiver
reinforces the policy of subdivision (g) forbidding successive
motions.

By amended subdivision (hX1XB), the specilied defenses,
even if not waived by the operation of (A), are waived by the
failure to raise them by a motion under Rule 12 or in the
responsive pleading or any amendment thereaf to-which the
party is entitled as s matter of course. The specified
defenses are of such a character that they should not be
delayed and brought up for the first time by means of an
application to the court to amend the responsive pleading.

Since the language of the subdivisions is made clexr, the
party is put on {air notice of the effect of his actions and
omissions and can guard himself against unintended waiver.
It is to be noted that while the defenses specified in
subdivision (hX1) are subject to waiver as there provided,
the more substantial defenses of failure to state a claim
upon which relief can be granted, failure to join a party
indispensable under Rule 19, and failure to state 3 legal
defense to a clzim (see Rule 12(bX6), (7, (D), as well a5 the
defense of lack of jurisdiction over the subject matler (see

Rule 12(bX1)). are expressly preserved against waiver by
amended subdmsion (hX2) and (3).

1887 AMENDMENT

The amendments are technical No substantive change is
intended.

193 AMENDMENT

Subdivision (a) is divided into paragraphs for greater
clarity, sand parsgraph (1XB) is added to reflect amend-
ments to Rule 4. Consistent with Rule 4(dX3), a defendant
that timely wasves service is allowed 60 dayx from the date
" thetrequestowas mailed - in - which. to-respond to the com-
plaint, with an additional 30 days afforded if the request was
sent out of the country. Service is timely waived if the
wuver 8 returned withun the time specified in the request
(30 days afler the request was mailed, or 60 days If mailed
out of the country) and before being formally served with
process. Someumes a plamtiff may attempt to serve a
. defendant with process while also sending the defendant a
request for wasver of service; if the defendant executes the
waiver of service within the time specified and before being
served with process, it should have the longer time 1w
respond aflorded by waiving service,

The date of sending the request is o be inserted by the
plaintiff on the face of the request for waiver and on the
waiver itself. This date is used to measure the return day
for the waiver form. a0 that the phintiff can know on a day
certzin whether formal service of process will be neceasary;
it is also a useful date to measure the time {or answer when
service is wurved. The defendant who returns the waiver is

Rule 13-

mwm.hrmhmﬂammmumit
loses nothing by waiving service of process.

@® Rule 13. Counterciaim and Croes-Claim

(a) Compulsory Counterclaims. A pleading shall
state as a counterciaim any claim which at the time of
serving the pleading the pleader has against any
opposing party, if it arises out of the transaction or
occurrence that is the subject matter of the opposing
party’s claim and does not require for its adjudication
the presence of third parties of whom the court
cannot acquire JUristittion. But the pleader need not
state the claim if (1) at the time the gction was
commenced  the claim was the subject of another
pending action, or (2) the opposing party brought suit
upon the claim by attachment or other process by
which the court did not scquire jurisdiction to render
8 personal judgment on that claim, and the pleader is
not stating any counterclaim under this Rule 18.

(b) Permissive Counterclaims. A pleading may
state 28 3 counterclaim any claim agzinst an opposing
party not arising out of the transaction or occurrence
that is the subject matter of the opposing party’s

(c) Counterclaim Exceeding Opposing Claim.
A counterclaim masy or may not diminish or defeat
the recovery sought by the opposing party. It may
claim relief exceeding in amount or different in kind
from that sought in the pleading of the opposing
party.

(d) Counterciaim Against the United States.
These rules shall not be construed to enlarge beyond
the limits now fixed by law the right to assert coun-
tercaims or to claim credits against the United
States or an officer or agency thereof.

(e) Counterclaim Maturing or Acquired After
Pleading. A claim which either matured or was
acquired by the pleader after serving a pleading may,
with the permission of the court, be presented as a
counterclaim by supplemental pleading.

(f) Omitted Counterclaim. When a pleader fails
to set up & counterclaim through oversight, inadver-
tence, or excusable neglect, or when justice requires,
the pleader may by leave of court set up the counter-
claim by amendment.

(g) Cross-Claim Against Co-Party. A pleading
may state &8s a cross-clzim any claim by one party
tguinst & co-party arising out of the transaction or
occrrence that is the subject matter either of the
original action or of a counterclaim therein or relating
to any property that is the subject matter of the
original sction. Such cross-claim may include a claim
that the party agzinst whom it is asserted is or may
be liable to the cross-claimant for all or part of &

Compiete Anmomtion liswmciala, ses Title 28 US.CA,
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(b) How Presented. Every defense, in law or
fact to a claim for relief in any pleading, whether a
claim, counterclaim, cross-claim, or third-party claim,
shall be asserted in the responsive i i
one is required, except that the following defenses
may at the option of the pleader be made by motion:
(1) lack of jurisdiction over the subject matter, (2)
lack of jurisdiction over the person, (3) improper
venue, (4) insufficiency of process, (5) insufficiency of
service of (6) failure to state a claim upon
which relief can be granted, (7) failure to join a party
under Rule 19. A motion making any of these de-
fenses ghall be made before plesding ¥ a further
pleading is permitted. No defense or vbjection is
waived by being joined with one or more other de-
fenses or objections in a responsive pleading or mo-
tion. If a pleading sets forth a claim for relief to
which the adverse party is not required to serve a
responsive pleading, the adverse party may assert at
the trial any defense in law or fact to that claim for
relief. If, on a motion asserting the defense num-
bered (6) to dismiss for failure of the plesding to
state a claim upon which relief can be granted, mat-
ters outside the pleading are presented to and not
excluded by the court, the motion shall be treated as
one for summary judgment and disposed of as provid-
ed in Rule 56, and all parties shall be given reason-

able opportunity to present all material made perti-

pent to such a motion by Rule 56

(¢) Motion for Judgment on the Pleadings. Af-
ter the pleadings are closed but within such time as
not to delay the trial, any party may move for
judgment on the pleadings. If, on a motion for
judgment on the pleadings, matters outaide the
pleadings sare presented to and not excluded by the
court, the motion shall be trested as one for summary
judgment and disposed of as provided in Rule 56, and
all parties shall be given reasonable opportunity to
present all material made pertinent to such a motion
by Rule 6.

-+ . {d). Preliminary Hearings. The defenses specifi-
cally enumerated (1)<(T7) in subdivizion (b) of this
rule, whether made in a pleading or by motion, and
the motion for judgment mentioned in subdivision (¢)
of this rule shall be heard and determined before trial
on application of any party, unless the court orders
thst the hearing and determination thereo{ be de-
ferred until the trial
.- (e) Motion for More Definite Statement. If a
pleading to which a responsive pleading is permitted
is 80 vague or ambiguous that a party cannot reason-
ably be required to frame a responsive pleading, the
party may move for a more definite statement before
interposing a responsive pleading. The motion shall
point out the defects complained of and the details
desired. If the motion is grantad and the order of
the court is not obeyed within 10 dsys after notice of

Rule 12

the order or within such other time as the court may
fix, the cowrt may strike the plesding to which the
motion was directed or make such order as it deems
just

sponsive pleading is permitted by these rules, upon
motion made by a party within 20 days after the
service of the plesding upon the party or upon the

‘court’s own initiative at any time, the court may

order stricken from any pleading any insufficient
defense or any redundant, immaterial, impertinent, or
scandalous matter.

(g) Consolidation of Defenses in Motion. A
party who makes z motion under this rule may join
with it any other motions herein provided for and
then available to the party. If a party makes a
motion under this rule but omits therefrom any de-
fense or objection then svailable to the party which'
this rule permits to be raised by motion, the party
shall not thereafter make a motion based on the
defense or objection so omitted, except & motion as
provided in subdivision (h)(2) hereof on any of the
grounds there stated.

~ (h) Waiver or Preservation of Certain Defenses.

(1) A defense of lack of jurisdiction over the per-
son, improper venue, insufficiency of process, or in-
sufficiency of service of process is waived (A) if
omitted from a motion in the circumstances described
in subdivision (g), or (B) if it is neither made by
motion under this rule nor included in a responsive
pleading or an amendment thereof permitted by Rule
15(2) to be made as a matter of course.

(2) A defense of failure to state a claim upon which
relief can be -granted, a defense of failure to join a
party indispensable under Rule 19, and an objection
of failure to state a legal defense to a claim may be
made in any pleading permitted; or.ordered under.
Rule 7(a), or by motion for judgment on the plead-
ings, or at the trial on the merits.

(3) Whenever it appears by suggestion of the par-
ties ar otherwise that the court lacks jurisdiction of
the subject matter, the court shall dismiss the action.

(As amended Dec. 27, 1946, eff. Mar. 19, 1848; Jan. 21, 1963,
eff. July 1, 1963; Feh. 28, 1966, eff. July 1, 1966; Mar. 2,
1987, efl. Aug. 1, 1987; Apr. 22, 1933, eff. Dec. 1, 19R)

NOTES OF ADVISORY COMMITTEE ON RULES
1837 ADOPTION

Note to Subdivision_(a), . .. Compare former. Equity
Rules 12 (Issue of Subpoens—Time for Answer) and 31
(Reply—~When Required—When Cause at Issue); 4 Mont
Rev.Codes Ann. (1835) §% 8107, 9158; N.Y.CP.A. (133D
§ 263: N.Y.R.CP. (1337) Rules 109-111.

8
Fod Civ. Jud Proc. & Mus 1564 Pemph = §
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As under former Rule 11, the {fling of a motion for
sanctions is {taell subject to the requirements of the rule
and can lead to sanctions. However, service of 2 croes
motion under Rule 11 should rarely be needed since under
the revision the court may sward to the person who prevails
on a motion under Rule ll—whether the movant or the
target of the mouon—reascnable expenses, including attor-
ney’s fees, incurred in presenting or opposing the motion.

The power of the court 0 act on its own initiative is
retained, but with the condition that this be done through a
show cause order. This procedure provides the person with
notice and an opportunuty to respond. The revision pro-
vides that a monetary sanction fmposed aller & cowre
initisted show cause order be limited to a penalty payahle to
the court and that it be imposed only if the show came
order is issued before any voluntary dismisaal er an agree-
ment of the parues to settle the cizims made by or agmnat
the litigant. Puarties settling s case should not be subse-

RULES OF CIVIL PROCEDURE

Rule 11 i not the exciusive source for contral of ;

prumnﬁnmddﬂu,defmu.&mwnﬁm%

prevailing partes

swards. It does not inhibit the court in punishing for
contempt, in exercising its inherent powers, or in imposing
sanctions, swarding expenses, or directing remedial action
zuthorizad under other rules or under 28 US.C. § 1927.
Ses Chombers w. NASCO, o US. . (1991). Chombers
csutions, however, against reliance upon inherent powers if
approprixte sanctions can be imposed under provisions such
as Rule 11, and the procedures specified in Rule 11—notice,
opportunity to respond, and findings-—should ordinarily be
empioyed when imposing & senction under the court's inher-
ent powers. Finally, it should be noted that Rule 11 does
not preciude a party from initiating an independent sction
for malicious prosecution ar abuse of process.

® Rule 12. Defenses and Objections—When and

How Presented—By Pleading or
Motion—Motion for Judgment on
the Pleadings

() When Presented

(1) Unless a different time is prescribed in a stat-
ute of the Unitad States, 2 defendsnt shall serve an
answer

(A) within 20 days after being served with the
summons and complaint, or
- (B) if service of the summons has been timely
waived on request under Rule 4(d), within 60 days
after the date when the request for waiver was
sent, or within 90 days after that date if the
defendant was addressed ocutside any judicial dis-
trict of the United States.

(2) A party served with a pleading stating a cross-
claim against that party shall serve an answer thereto
within 20 days after being served. The plaintiff shall
serve 3 reply to a counterciaim in the answer within
20 days after service of the answer, or, if a reply is
ordered by the court, within 20 days after service of

quently faced with an unexpected.order from -the .court, , the order, unless the order otherwise directs.

leading to monetary sanctions that might have affected thesr
willingness to settle or voluntarily dismiss 2 case. Sinee
show cause orders will ordinarily be {ssued only in situstions
that are zkin to a contempt of court, the rule does not
provide a “safe harbor” 1o a litigant for withdrawing a claim,
defense, etz afler a thow cause order has been issued on
the eourt’s own initiative. Such corrective acticn, however,
should be taken into account in deciding what—if any—
sanction to impose i, after consideration of the litigunt's
response, the court concludes that a violstion has occurred.
Subdivision (d). Rules 26(g) and 37 establish certifia-
tion standards and sanctions that spply W discovery diaclo-
* sures, reguests, responses, objections, and motioms. It s

appropriste thst Rules 2§ through 37, which are specially .

designed for the discovery process, govern such documents
and conduct rather than the more provisions of Rule
ll.n!SubdMsion (d) has been added to sccomplish this
resuit.

(3) The United States or an officer or agency
thereof shall serve an answer to the complaint or to a
cross-claim, or a reply to a counterclaim, within 60
days after the service upon the United States attor-
ney of the pleading in which the claim is aaserted

(4) Unless a different time is fixed by court order, the
service of a motion permitted under this rule alters these
periods of time as follows:

(A) if the court denies the motion or postpones
its disposition until the trial on the merits, the
. responsive pleading shall be served within 10 days
after notice of the court's action; or

(B) if the cowrt grants 'a motion for a more
definite statement, the responsive pleading shall be
served within 10 days after the service of the more
definite statement, :

Compiets Anrotetion Matsrtsis, sos Tits 28 US.CA,
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PLEADINGS AND MOTIONS

nied by affidavit. Anumgnedptpcnhlnbe:m:k
en unless omission of the signsture is corrected
prompﬂytftzrbmznnedmthe sttention of the
attorney or party.

(b) Representations to Court. By presenting to
the cowrt (whether by signing, filing, submitting, or
. later advocsting) & pleading, written motion, ar other
paper, an sttorney or unrepresented party is certify-
. ing thst to the best of the person’s knowledge, infor-

mahon.:ndbehef,formedxﬁaminqmryrusomble
under the circumstances —

(1) it is not being presented.for any improper

such as to harass or to cause unnecessary
dehyorneedlmmmmmemdhhgmon.

(2) the clzims, defenses, and cther legal conten-
tions therein are warranted by existing law or by a

nonfrivolous argument for the extension, modifica- -

tion, or reversal of existing law or the establishment
of new law; )

(3) the allegations and other factnal contentions
have evidentiary support or, if specifically so identi-
fied, are likely to have evidentiary support after a
reasonsble opportunity far further investigation or
discovery; and

(4) the denisls of factual contentions are warrant-
ed on the evidence or, if specifically so identified, are
reasonably based on a lack of information or belief

(c) Sanctions. If, after notice and a reasonshle
opportunity to respond, the court determines that
subdivision (b) has been violated, the court may,
subject to the conditions stated below, impose an
appropriate sanction upon the attorneys, - firms, or
parties that have violated subdivision (b) or xre re-
sponsible for the violation

(1) How Initicted.

(A) By Motion. A motion for sanctions under
this rule shall be made separately from other mo-
tions or requests and shall describe the specific
conduct alleged to violate subdivision (b). It shall

-~be 'served s provided in'Rale §,-but'shall not be
filed with or presented to the court unless, within
21 days after service of the motion (or such other
period as the court may preseribe), the challenged
paper, claim, defense, contention, anegthon. or de-
nial is not withdrawn or corrected.
If warranted, the court may sward to the party
prevailing on the motion the ressonable expenses
and attorney’s fees incurred in presenting or op-
posing the motion. Absent exceptional dreum-
stances, 2 lsw firm ghall be held jointly responsible
for viclations committed by its partners, sssocistes,
and employees.

(B) On Court's Initiative. On its own initis- .-

tive, the court may enter an order describing the
specific conduct that appears to violate subdivision
(b) and directing an attorney, law firm, or party to

Rule 11

show cause why it has not violated subdivision (b)

with respect thereto.

(2) Nature of Sanction; Limitations. A sanction
imposed for violstion of this rule shall be limited to
whsthsﬁaenttodeterrepenhonnfmchconduc:

conduct by others similarly situsted.
Snbjectto the limitations in subparagraphs (A) and
(B), the sanction may consist of, or include, directives
of 3 nonmonetary nature, an order to pay a penalty
into eourt, or, if imposed on motion and warrantad for
effective deterrence, an order directing payment to
the movant of some-or-all of the reasonable attorneys’
fees and other expenses incurred 28 a direct result of
the violation.-

(A) Monetary sanctions may not be gwarded
against a represented party for a violation of subdi-
vision (b)(2).

(B) Monetary sanctions may not be awarded on
the court's initiative unless the court issues its
order to show cause before a voluntary dismissal or
settiement of the clzims made by or agzinst the
party which is, or whose sattorneys are, to be
sanctioned.

(3) Order. When imposing sanctions, the court
shall describe the conduct determined to constitute a
violation of this rule and explain the basis for the
sanction imposed.

(d) Inapplicability to Discovery. Subdivisions (a)
through (¢) of this rule do not apply to disclosures
and discovery requests, responses, ob;echom. and
motions that are subject to the provisions of Rules 26
through S7.

(As amended Apr. 28, 1883, eff. Aug. 1, 1883; Mar. 2, 1887,
off. Aug. 1, 1887; Apr. 22, 1993, eff. Dec. 1, 1953)

NdI'ES OF ADVISORY COMMITTEE ON RULES
1837 ADOPTION

This is substantially the content of former Equity Rules
24 (Signature of Counse) and 21 (Scandal and ImpertF™=*
nence) consolidated and unified. Compare former Equity
Rule 35 (Officers Before Whom Plezdings Verified). Com-
pare to similar purposes, English Rules Under the Judics-
ture Act (The Annual Practice, 1837) 0. 18, . 4, and Great
Austrolian Gold Mining Co. v. Martin, L. R, 5 ChDiv. 1,
10 (1877). Subseription of pleadings is required in many
codes. 2 Mimn Stat (Mason, 1927) § 9265; N.Y.R.CP.
(1537 Ruole 91; 2 N.D.Comp.Laws Ann. (1913) § 7456

Thnmlem:lymhnuumymtewhmhmma
pleadmzt.nbevenﬁedormmpmwdbymzﬁidw&mch

. U&C.mkaformer

ing orders).
§ 762 (Suit aguinst the United States).
US.C,, Title 28, former § 829 (now § 1927) (Costs; xttor-
pey lixbls for, when) is unzffected by this rule.
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equity. While that problem is not free from complexities, it
isbzudlymeu'gnt}nmodcmcmm.dthemﬁh

tion is possible in only a limited eategory

In large numbers of cases the relief sought in admiralty is
simple money damages, indistinguishable from the remedy
afforded by the common lxw. This is true, for exaxmple. in
the case of the longshoreman's action for personal injuries
stated sbove, After unification has abolished the distinction
between dvil actions and sulta in admiralty, the complaint in
such &n action would be almost completely ambigucus as to
the pleader’s intentions regarding the procedure invoked.
The sllegation of diversity of citizenship might be regurded
unduemmaungmmmuonwpneedu present
under the saving-to-suitors clause: but this, too, would be
mbxguamummvmuhordmewﬁwmmhy
jurisdiction, and the plesder cught not be required to forego
mention of all available jurisdictional grounds,

Other methods of solving the problem were
explored, butt.heAdvncryCmnmueeeundudedthnthe
preferable solution is to allow the pleader whe now has

é

limited instances in which procedural differesices*Wil ™ rer=

main, by a simple statement in his pleading to the effect
that the ciamm is an sdmiraity or maritime claim.

The choice made by the pleader in identifying or in failing
to identify his claim as an admiralty or maritime cizim is not
an {rrevocable electica. The rule provides that the smend.
ment of a pleading to add or withdraw zn Wentifying
statement is subject to the principles of Rule 15

of Subsection (h) of Rule 73 which
interiocutory sppeal
2BUSC. § 1292(1)(3).

1870 AMENDMENT

The reference ts Rule 26(s) ia deletad, in Eght of the
tranafer of that subdivision to Rule 30¢s) and the eliminstion

bldmnhymvhxd!hprﬁhdedby

RULES OF CIVIL PROCEDURE

of the de bene esse procedure therefrom. Seet.beAdmary
Committee's note to Rule 30(a).
1987 AMENDMENT

The amendment is technical No substantive change is
intended.

®Rule 10. Form of Pleadings

() Caption; Names of Parties. eading
shall contain & caption setting forth the name of the
court, the title of the action, the file number, and a
designation as in Rule 7(2). In the complaint the title
of the action shall include the names of all the parties,
butmothcpludmpitmmﬁﬁuenttomthe
name of the first party on each side with an appropn-
ate indication of other parties.

(b) Paragraphs; Separate Statements. All aver-
ments of claim or defense shall be made in numbered
paragraphs, the contents of each of which shall be
limited as far as practicable to a statement of s singie
set of circumstances; and s paragraph may be re-
ferred to by number in all succeeding pleadings.
Each claim founded upon & separste transaction or
occurrence and each defense other than denials shall
be stated in a separate count or defense whenever a
separztion facilitates the clear presentation of the

*  matters set forth,

(c) Adoption by Reference; Exhibits. State-
ments in a plesding may be adopted by reference in a
different part of the same pleading or in ancther

pleading or in any moticn. A copy of any written .

instrument which is an exhibit to a pleading is a part
thereof for all purposes.

NOTES OF ADVISORY COMMITTEE ON RULES
: 1337 ADOPTION

The first sentence is derived in part from the opening
statement of former Equity Rule 25 (Bill of Complaint—
Contents). The remainder of the rule is an expansion in
conformity with usual state provisions. For numbered

i -and-ssparate -statements,.see Conn.Gen.Stat,
130, § 5513 Smith-Hurd ILStata. ch. 110, § 157(2;
NY.R.CP, (1337) Rule 90. For incorporation by reference,
see N.YR.CP, (1337) Rule 90. For written instruments as
exhibita, see Smith-Hurd I1LStats. ch. 110, § 160.

@Rule 1l. Signing of Pleadings, Motions, and

Other Papers; Representations to

Cowrt; Sanctions
(a) Signature, Every pleading, written motion,
and other paper shall be signed by at least one
- sttorney of record in the attorney’s individual name,
ar, if the party is not represented by an attorney,
shall be signed by the party. Each paper shall state
the signer's address and telephone mumber, if any.
Except when otherwise gpecifically provided by rule
or statute, pleadings need not be verified or accompa-

Complets Avwtation Metsricla, see Tite 28 UECA.
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1966 AMENDMENT

Rule 9

a3 an or maritime claim for the purposes of

m&mgehmhmmv&hhhmdpmmd Rdal«cL&(eL&Z,md&eSupplunenmanlafor

nificstion,

1987 AMENDMENT

The amendments are technieal No substantive change is
intended.

Rule 9. Pleading Special Matters

(a) Capacity. It is not necessary to sver the
capacity of a party to sue or be sued or the authority
of a party to sue or be sued in a representative
capacity or the legal existence of an organized associ-
ation of persons that is made a party, except to the
extent required to show the jurisdiction of the court
When a party desires to raise an issue as to the legal
existence of any party ar the capacity of any party to
morbesuedorthemthontyd;pxrtymmearbe
sued in & representative capacity, the party deairing
to raise the issue shall do so by specific negative
averment, which shall include such supporting partie-
ulars as are peculiarly within the pleader's knowl-
edge.

(b) Fraud, Mistake, Condition of the Mind. In
sll averments of fraud or mistake, the circumstances
constituting fraud or mistake shall be stated with
particularity, Malice, intent, knowledge, and other
condition of mind of a person may be averred gener-
ally.

(c) Conditions Precedent. In pleading the per-
formance or ocourrence of conditions precedent, it is
sufficient to aver generally that all conditions prece-
dent have been performed or have occurred. A
denial of performance or occurrence shall be made
specifially and with particularity.

(d) Official Document or Act. In pleading an
official document or official act it is sufficient to aver
that the document was issued or the act done in
compliznce with law.

(e) Judgment In pleading'i’judgment or decision™~

of 2 domestic or foreign court, judicial or quasijudicial
tribunal, or of & board or officer, it is sufficient to
sver the judgment or decision without setting forth
matter showing jurisdiction to render it

(f) Time and Place. Foar the purpose of testing
the sufficency of a pleading, averments of time and
place are material and shall be considered like all
other averments of material matter.

(g) Special Damage. When {tems of special dam-
age are claimed, they shall be specifically stated.
(h) Admiralty and Maritime Claims. A pleading

or count setting forth a claim for relief within the -

admirslty and maritime jurisdiction that is also within
the jurisdiction of the district court on some other
ground may contzin a statement jdentifying the claim

and Maritime Claims. If the
claim is cognizahble only in admiralty, it is an sdmiral-
ty or maritime claim for those whether:o
identified or not The amendment of 2 pl
lddorwzthdrwmxdenb.fymzmtementugnvmad
by the principles of Rule 15. The reference in Title
28, US.C. § 1292(a) (3), to admiralty cases shall be
consttued to mean admiralty and maritime claims
within the meaning of this subdivision (h).
(As amended Feb, 28, 1966, eff. July 1, 1966; Dec. 4, 1967,
eff. July 1, 1968; SDIS'TOeffJu}yllg‘m'MnZ,
1987, eff. Ang. 1, 1967) -

NOTES OF ADVISORY COMMITTEE ON RULES -
1337 ADOPTION

Note to Subdivision (a). Compare former Equity Rule
25 (Bill of Complaint—Contents) requiring disability to be
stated; Utah Rev.Stat Ann. (1333) § 104-13-15, enumerst. -
ing a pumber of sitnations where a general sverment of
capacity is sufficient. Far provisiona governing averment of
incorparation, see 2 Minn Stat (Mason, 1927) § 9271;
N.YR.CP. (1537) Rule 83; 2 N.D.Comp.Laws Ann (1913)
§ 7881 et seq.

Note to Subdivision (b). See English Rules Under the
Judicature Act (The Annual Practice, 137) 0. 19, r. 22

Note to Subdivision (c). The codes generally have this
or a similar provision, See English Rules Under tha Judi-
esture Act (The Annual Practice, 1937) 0. 19, 1. 14; 2
Minn Stat. (Mason, 1927) § 9273; N.Y.R.C.P. (1837) Rule 92;
2 ND.Comp.Laws Ann. (1913) § 7461; 2 Wash.Rev.Stat.
Ann, (Remington, 1832) § 288.

Note to Subdivision (e). The rule expands the usual
eode provisions on plesding & judgment by including judg-
ments ar decisions of administrative tribunals and foreign
courts. Compare Ark Civ.Code (Crawford, 1334) § 141; 2
Minn Stat. (Mason, 1927) § 9269; N.Y.R.C.P. (1337) Rule 95;
2 Wash.Rev.Stat Ann. (Remington, 1932) § 287.

1965 AMENDMENT

Camndxsmmfmmdthewmnkypnmammt
be presezved for what are now suits in sdmiralty. This
raises the question: After unification, when a single form of
monnuublnhed.huwwﬂlt.hemunmpmofthepmmt
suit in admiralty be identifishle? In part the question is

cmhipenn:.mzcvﬂm Dneoftbennpormt.
consequences is that in the ovil action either

6

57

Compiets Annotation Materiais, ses Titie 28 UB.CA



- Rule 8

each claim asserted and shall admit or duny the
averments upon which the adverse party relies. _Ifn
party is without knowledge ar information sufficient
to form a belief as to the truth of an averment, the
party shall 50 state and this has the effect of a denial
Denials shall fairly meet the substance of the aver-
ments denied When a pleader intands in good faith
to deny only a part or a qualification of an averment,
the pleader shall specify 80 much of it as is true and
material and shall deny only the remainder. Unless
the pleader intends in good faith to controvert all the
averments of the preceding pleading, the pleader may
make denials as specific denisls of designated aver-
ments cr paragraphs or may generally deny all the
averments except such designated averments or para-
graphs as the pleader expressly admits; but, when
the pleader does so0 intend to controvert all its aver-
ments, including averments of the grounds upon
which the court’s jurisdiction depends, the pleader
may do so by general denial subject to the cbligations
set forth in Rule 11.

(c) Affirmative Defenses. In pleading to s pre-
ceding plesding, a party shall set forth affirmatively
accord and satisfaction, arbitration and award, as-
sumption of risk, contributory negligence, discharge
in bankruptcy, duress, estoppel, failure of consider-

ation, fraud, Qlegality, injury by fellow servant, lach- -

es, license, payment, release, res judicata, statute of
frauds, statute of limitations, waiver, and any other
matter constituting an svoidance or affirmative de-
fense. When a party has mistakenly designated a
defense as a counterclaim or a counterclaim a3 a
defense, the court on terms, if justice so requires,
shall treat the pleading as if there had bees a proper
designation.

(d) Effect of Failure to Deny. Averments in a
pleading to which a responsive pleading is required,
other than those as to the amount of damage are
admitted when not denied in the responsive pleading.
Averments in s pleading to which no responsive
pleading is required or permitted shall be taken as
denied or avoided

(e) Pleading to be Concise and Direct; Consis-
tency.

(1) Each averment of a pleading shall be aimple,
concise, and direct. No technical forms of pleading
or motions are required.

(2) A party may set forth two or more statements
of a claim or defense alternately or hypothetically,
either in one count or defense or in sepirate counts
or defenses. When two or more statementa are made
in the alternative and one of them if made indepen-.

dently would be sufficient, the pleading is not made -

insufficient by the insufficiency of one or more of the
slternative statements. A party may also state as
mzny separste claims or defenses sz the party haa

RULES OF CIVIL PROCEDURE

regardless of consistency and whether based on legal,
equitable, or maritime grounds. All statements shall
be made subject to the obligations set forth in Rule
1L

() Construction of Pleadings. All pleadings
shall be 80 construed as to do substantial justice

" (As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1387,

eff. Aug. 1, 1987)

NOTES OF ADVISORY COMMITTEE ON RULES
1937 ADOPTION

Note to Subdivisidn (K). See former Equity Rules 25
(Bl of Complaint—Contents), and 30 (Answer—Contents—
Counterciaim). -Compare 2 Ind.Stat Ann (Burns, 1333)
§§ 2-1004, 2-1015; £ Ohio Gen.Code Ann. (Page, 1926)
§§ 11305, 11314; Utah Rev.StatAnn (1333) §§ 104-7-2,
104-8-1.

See Rule 1X¢) for the requirement of a statement in a
claim for relief of the names of persons who ocught to be
parties and the reason for their omission.

See Rule 23(b) for particulsr requirements as to the
complzaint in a secondary action by shareholders.

Note to Subdivision (b). 1. This rule supersedes the
methods of pleading prescribed in US.C,, Title 19, .§ 508
(Persons making seizures pleading general issue and prov-
ing special matter); US.C. Title 35, former § 40d (Proving
under general issue, upon notice, that a statement in appli-
aation for an extended patent is not true), § 282, formerly
§ 63 (Pleading and proof in actions for infringement) and
similar statotes,

2 This rule i1, in part, former Equity Rule 30 (An-
swer—Contents—Counterclaim), with the matter on denials
largely from the Connecticut i See Conn. Practice
Book (1834) §#§ 107, 108, and 122; Conn.Gen.Stat (1530)
§§ 5508-5314. Compare the English practice, English
Rules Under the Judicature Act (The Annual Practice, 1537)
0. 18, r. r. 17-20,

Note to Subdivision (¢). This follows substantislly En-
glish Rules Under the Judicature Act (The Annual Practice,
1897 0. 18, r. 156 and NY.CPA (1837) § 242, with “sur
prise” omitted in this rule.

- Nots-to Subdivision- (d)wiThesfirst sentence. is. 8iMilar.t0 o«

former Equity Rule 30 (Answer—Contents—Counterclaim).
For the second sentence see former Equity Rule 31 (Re-
ply—When Required-—When Cause at Issue), Thiz is simi-
lar 1o English Rules Under the Judicature Act (The Annual
Practice, 1837) O. 19, r. 1. 18, 18; and to the practice of the
States.

plus a statement of the actual
Compare also former Equity Rule 18 (Pleadings—Technical
Forms Abrogated). See Clark, Code Pleading (1828), pp.
1714, 432-5 Hankin, Alternative and Hypothetical Plead-
Ing (1924), 33 Yale LJ. 365.

Note to Suabdivision (f). A isof
frequent occurrence in the codes, Smith-Hurd [ILStata. ch.
110, § 157@): 2 MinnStst (Mxson, 1927) § 9266;
NY.CPA (1837 ¢ 275 2 N.D.Complaws Ann (1813)
§ 7458

provizion of like tmport

Complets Annottion tiswriais, soe TiSe 26 USCA.
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PLEADINGS AND MOTIONS

Rule 8

‘1. PLEADINGS AND MOTIONS

Rule 7. Pleadings Allowed: Form of Motions

(a) Pleadings. There sball be a complaint and an
answer; a reply to a counterclaim denominated as
such; an snswer to a cross-claim, if the answer
contains a cross-claim; a third-party complaint, if a
person who was not an original party is summoned
under the provisions of Rule 14; and a third-party
answer, if s third-party complaint is served No
other pleading shall be allowed, except that the court
may order a reply to an answer or a third-party
answer,

(b) Motions and Other Papers.

(1) An application to the ecourt for an order shall
be by motion which, unless made during a hearing or
trial, shall be made in writing, shall state with partie-
ularity the grounds therefor, and shall set forth the
relief or order sought. The requirement of writing is
fulfilled if the motion is stated in & written notice of
the hearing of the motion.

(2) The rules applicable to captions and other mat-

ters of form of plesdings apply to all motions and
other papers provided for by these rules.

(3) All motions shall be signed in accordance with’

Rule 1.

(c) Demurrers, Pleas, Etc, Abolished. Demur-
rers, pleas, and exceptions for insufficency of a
plesding shall not be used
{(As amended Dec. 27, 146, eff, Mar, 19, 1948; Jan 21, 1963,
eff. July 1, 1963; Apr. 28, 1963, eff. Ang. 1, 1S83)

NOTES OF ADVISORY COMMITTEE ON RULES
1837 ADOPTION
1. A provision designating pleadings and defining a mo-
tion is common in the State Practice Acts. See Smith-Hurd
T Staw. ch. 110, § 156 (Designation and order of pleadings);
Z MunnSut (Mason, 1927) § 9246 (Definition of motion);

and NY.CPA. (13 § 113 (Definition of motion). Fermer--

LG T L e N Y I Y

Eguity Rules 18 (Pleadings—Technical Forms Abrogated), @

29 (Defenses—~How Presented), and 33 (Testing SufTiciency
of Defense) abolished technical forms of pleading, demurs
rers and pless, and exceptiona for insuffisency of an an-
swer,

2 Note to Subdivision (a). This preserves the sub-
- stance of former Equity Rule 31 (Reply—When Required—
When Cause at Issue). Compare the English practice
English Rules under the Judiexture Act (The Annual Prac-
tice, 1937) 0. 23, r. 1. 1, 2 (Reply o countercizim; amended,
1833, to be subject to the rules applicable to defenses, 0.
21). See 0. 21, r. r. 1-14; Q. 27, r. 13 (When pleadings
deemed denied and put in issue). Under the eodes the

pleadings are generally imited. A reply is sometimes re-.

quired to an affirmative defense in the gnswer. 1 CaloStat.
Ann. (1535) § 65; Ore.Code Ann. (1930) §§ 1~614, 1-616. In
other jurisdictions no reply is necesaary to zn affirmative
defense in the answer, bat 2 reply mzy be ordered by the

cowt. N.CCode Ann (1335) § 525; 1 SD.Comp.laws
(1929) § 2357. A reply to a comterclaim is usually required.
Ark.Civ.Code (Crawfaord, 1334) §§ 123-125; WisStat (1335)
§§ 26320, 263.21. US.CA, Title 28 former § 45 (District
courts; practice and procedure in certain cases) is modified
in 80 far as #t may dispense with 2 reply 1o & sounterciaim,

For smendment of plesdings, see Rule 15 desling with
amended snd supplemental pleadings.

3. AD statutes which use the words “petition”, “bill of
complaint”, “pilea™;*denmurrer”, and other such terminology
are modified in form by this rule.

1846 AMENDMENT -

Note. This amendment [to subdivision (2)] eliminates any
question s8 to whether the compulsory reply, where a
counterclaim is pleaded, is & reply only to the counterclaim
or is a general reply to the answer containing the counter-
claim. The Commentary, Scope of Reply where Defendant
Has Pleaded Counterclaim, 1939, 1 Fed.Rules Serv. 672;
Fort Chartres and Ivy Landing Droinage and Levee Dis-
trict Na. Five v, Thompson, E.D.JIL1345, 8 Fed Rules Serv.
1332, Case 1.

1963 AMENDMENT

- Certain redundant words are eliminated and the subdivi-
sion is modified to reflect the amendment of Rule 14(a)
which in certain cases elimingtes the requirement of obtzin-
ing leave to bring in a third-party defendant.

1883 AMENDMENT

One of the ressons sanctions sgzinst improper motion
practice have been empicyed infrequently is the laek of
clarity of Rule 7. That rule has stated only generally that
the pleading requirements relating to captiona, signing, and
other matters of form also apply to motions and other
papers. The addition of Rule 7(bX3) makes explicit the
spplicability of the signing requirement and the sanctions of
Rule 11, which have been amplified.

s S TR Tehe o SYMEROTAr WA

Rule 8. Genen.l Rules of Pleading

(a) Claims for Relief. A pleading which sets
forth s claim for relief, whether an original claim,
counterclaim, cross-claim, aor third-party claim, shall
contzin (1) a short and plain statement of the grounds
upon which the court’s jurisdiction depends, unless
the court already has jurisdiction and the claim needs
no new grounds of jurisdiction to support it, (2) a
short znd plain statement of the claim showing that
the pleader is entitled to relief, and (3) a demand for
judgment for the relief the pleader seeks. Relief in
the alternstive or of several-different types-may be
demanded.

(b) Defenses; Form of Denials. A party shall
state in short and plain terms the party’s defenses to

-~

5
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office of the clerk of the district court inscessaible, in
which event the period runs until the end of the next
dsy which is not one of the aforementioned days
When the period of time prescribed or allowed is less
than 11 days, intermediate Saturdays, Sundays, and
legal holidsys ahzll be excluded in the computation
Asx used in this rule and in Rule 77(c), “legal holiday”
includes New Year's Day, Birthday of Martin Luther
King, Jr, Washington's Birthday, Memorial Day, In-
dependence Day, Labar Day, Columbus Day, Veter-
ans Day, Thanksgiving Day, Christmas Day, and any
other dsy sppainted a3 a holidsy by the President or
the Congreas of the United States, ar by the state in
which the district court is beld

(b) Enlargement. When by these rules or by a
potice given thereunder or by order of court an act is
required or allowed to be done st or within a spec-
fied time, the court for csuse gshown may st any time
in its discretion (1) with or without motion or notice
order the period enlarged if request therefor is made
before the expiration of the period originally pre-
scribed or as extended by a previcus arder, or (2)
upon motion made after the expirztion of the sped-
fied period ,permit the act to be done whers the
failure to act was the result of excusable neglect; but
it may not extend the time for taking any action
under Ruoles 50(b) and (eX2), 52(b), 5S(b), (d) and (e),
60(b), and T4(2), except to the extent and under the
conditions stated in them.

(c) [Rescinded. Feb. 28, 1968, eff July 1, 1965]
(d) For Motions—Affidavits. A written motion,
other than one which msy be hexrd ex parte, and
notice of the hesring thereof shall be served not later
than 5 days before the time specified for the hearing,
unless a different period is fixed by these rules or by

order of the cowrt. Such an order may for cause
jon. When 3 -

shown be made on ex parts application.

motion is supported by affidavit, the affidsvit shall be
served with the motion; and, except as otherwise
provided in Rule 5%¢), oppoging sffidavits mxy be

Dec. 27, 1846, eff. Mar. 19, 148; Jan_ 21, 1963,
1, 1963; Esb. 221966, eff. July 1, 1966 Dec. {
July 1, 196% Mar. 1, 1971, eff. July 1, 1971; Apr.
28, 183, efl. Ang. 1, 1963; Apr. 29, 1965, eff. Aug. 1, 1985;
Mar, 2, 1887, eff. Ang. 1, 1967)

NOTES OF ADVISORY COMMITTEE ON RULES
1337 ADOPTION
Note to Subdivizions (a) and (b). These are amplifics-
tions along lines common in state practices, of farmer Equi-
ty Rule 80 (Computation of Time—Sundays and Halidays)
and of the provisions for enlargement of time found in
{ormer Equity Rules 8 (Enforcement of Final Decrees) and

Note to Subdivision (c). This eliminates the difficulties
caused by the expirstion of terms of court.  Such statutes as
US.C,, Title 28, former § 12 (Trials not discontinued by new

1927) § 3246 N.Y.R.CP. (1537) Rules 60 and 64.
" 1346 AMENDMENT

Procedure, thegenerairule
court loses jurisdiction to disturd its judgments, upon the

Compieta Annotwtion Meteriais, see Tiis 28 UBCA,
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ments, requests for admission, and answers and re-
sponmthmtonntbeﬁledunl&onm'derofthe
court or for use in the proceeding.

(e) Filing with the Court Defined. The filing of

papmuiththeeomtunquimdbythuemlu:han
be made by filing them with the clerk of the court,
except that the judge may permit the papers to be
filed with the judge, in which event the judge shall
note thereon the filing date and forthwith transmit
them to the office of the clerk. A court msy, by local
rule, permit papers to be filed by facsimile or other
electronic means if such means are authorized by and
consistent with standards estshlished by the Judical
Conference of the United States. The clerk shall not
refuse to sccept for filing any paper presentsd for
that purpose solely because it is not presested in
proper form as required by these rules or any local
rules or practices.
(As xmended Jan. 21, 1963, eff. July 1, 1963; Maxr. 30, 1970,
eff. July 1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980; Mar. 2,
1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec 1, 1991; Apr.
22, 1953, eff. Dec 1, 193)

NOTES OF ADVISORY COMMITTEE ON RULES
1337 ADOPTION

Note to Subdivisions (a) and (b). Compare 2 Minn Stat.
(1927) §§ 9240, 9241, 9242; N.Y.CPA (13D §§ 163, 164

and N.Y.RC.P. (1337 Rules 20, 21; 2 Wash RevStat Ann.’

(Remington, 1332) §§ 244-249.

Note to Subdivision (d). Compare the present practice
under {ormer Equity Rule 12 (lssue of Subpoens—Time for
Answer).

1963 AMENDMENT

The words “afTectad thereby,” stricken out by the xmend-
ment, ntroduced a problem of interpretation. See 1 Barron
& Holtzoff, Federal Practice & Proceduwre 760-61 (Wright
ed. 1960). The amendment eliminates this diffimaity and
promotes full exchange of information among the parues by
requining service of papers on all the parties to the acuon,
except as otherwise provided in the rules. See aiso subdivi-
sion (¢) of Rule 5. S, for example, 8 third-party defendant
is required to serve his answer o the third-party complaint
not only upon the defendant but also upon the plantifll.  See
amended Form 22-A and the Adviscry Committee's Note
therets.

As 10 the method of serving papers upon a party whose
address i uninown, see Rule &bl

1870 AMENDMENT
The amendment makes clear that all pxpers relating to
discovery which are required to be served on any panty
must be served on sll parties, unless the court ordens

otherwise. The present lxnguage expressly includes nouces
and demands, but it is not explicit as to answers or respons-
es as provided in Rules 33, 34, and 36. Discovery papers
may be voluminous or the parties aumercus, and the court

is empowered to vary the requirement if in & given case &£ -

proves neediessly onerous.
In actions begun by seizure of property, service will at
times have to be made before the absent owner of the

Rule‘ 5‘

property has filed xn sppearance. For example, & promp

deposition mxy be needed in & maritime action in rem. Se:

Rules 3%(2) and 30(bX2) and the relxted notex. A provision

is added antharizing service on the person having custody or

possession of the property at the time of its seirure.
1380 AMENDMENT

Subdivision (d). By the terms of this rule and Ruole
30{f)(1) discovery materials must be promptly filed, although
it often happens that no use is made of the materials after
they are filad. Because the copies required for filing are an
added expense and the large volume of discovery filings
presents serious problems of starage in some districts, the
Committee in 1978 Tirs{ Troposed that discovery materisls
not be fled unless on order of the court or far use in the
proceedings. But such materizly are sometimes of interest
to those who may have no access to them except by 2
requirement of filing, such as members of 2 clzss, litigants
similarty situated, or the public generally. Accordingly, this
amendment and a change in Rule 30{f{X1) continue the
requirement of filing but make it subject to an order of the
court that discovery materials not be filed unless filing is
requested by the court or is effected by parties who wish to
use the materials in the proceeding.

1987 AMENDMENT

The amendments are technical. No substxntive change is
intended,

1991 AMENDMENT

Subdivision (d). This subdivision is amended to require
that the person making service under the rule certify that
service has been effected. Such a requirement has general-
ly been impoeed by local rule

Having such information on file may be useful for many
parposes, including proof of service if an issue arises con-
cerning the effectiveness of the service. The certificate will
genenally specify the date as well a8 the manner of service,
but parties employing private delivery services may some-
times be unable to specify the date of delivery. In the latter
circumstance, a specification of the date of transmission of
the paper to the delivery service may be sufficient for the
purposes of this rule.

Subdivision (e¢). The words “pleading and other ™ are
stricken as unnecessary. Pleadings are papers within.the.
meaning of the rule. The revision also xccommodates the
development of the use of {xcximile transmission for filing.

Severa! local district rules have directed the office of the
clerk to refuse to accept for filing papers not conforming to
certain requirements of form imposed by local rules or
pracuce. This is not 2 suitable role for the office of the

court.
' 1953 AMENDMENT
This is a technical amendment, using the brosder lan-

guage of Rule 25 of the Federal Rules of Appellste Proce-
dure. The district coart—and the bankruptcy cowt by

4

51

Compiets Annoution histarisis, ses Titte 28 LLECA.



- Rule 4.1

Qtates if not more than 100 miles from the place at
which the crder to be enforced was issued.

(Added Apr. 22, 1953, eff. Dec. 1, 1953)

NOTES OF ADVISORY COMMITTEE ON RULES
1933 ADOPTION

This is 2 new rule. Itz purpose is to separate those few
Wﬁmdthehtmeﬁnh(bmhgmmﬁmotha
than service of a summons to allow greater textnal clxrity in
Rule 4. Subdivision (8) contsins no new language.

Subdivision (b) replaces the final clanse of the pennitimate
sentencs of the former subdivision 4(0), a clause added to the
rule in 1963. The new rule provides for nationwide service
of orders of civil commitment enforcing decrees of injune-
tions issusd to compel compliance with federal law. The
rule makes no change in the practice with respect to the

enforcement of injunctions or decrees not involving the-

enforcement of federally-created righta.

Service of process is not required to notify a party of a
decree or injunction, or of an order that the party show
cause why that party should not be held in contempt of such
an order. With respect to a party who has once been
served with a summons, the service of the decree or injune-
tion itsell or of an order to show cause can be made
pursuant to Rule 5. Thus, for example, an injunction may
be served on a party through that person's attorney. Cha-
gos . United States, 369 F2d 643 (5th Cir.1966). The same
is true for service of sn crder to show cawe. Woffen-
schmidt © Mockay, T63 F24 T11 (5th Cir.1885).

The new rule does not affect the reach of the court L
impose cruminal contempt sanctions.  Nationwide enforce-
ment of federal decrees and injunctions is already svailable
with respect 1o crominal contempt: & federal court may
effect the arrest of a criminal contemnor anywhere in the
United States, 28 US.C. § 3041, and 3 contemnor when
arrested may be subject to removal to the district in which
punishment may be imposed. Fed R.Crim.P. 40. Thus, the
present sw permits cruminal contempt enforcement agunst
3 contemnar wherever that person may be found

The effect of the revision is to provide a choice of avil or
criminal contempt sanctions in those situations to which it
applies. Contempt proceedings, whether ovil or crominal
must be brought in the court that was allegedly defied by a
. seoninmeaous:act. - -Ex porte Bradley 24-US. 365 (1863)
This is $0 even if the offensrve conduct or inxction ocourred
outaide the distnct of the court in which the enforcement
proceeding must be conducted. E.g. McCourtney v. Unued
Stotes, 291 Fed. 497 (8th Cir), cert demied 263 US. Ti4
(1923). For this purpose, the rule as before does not
distinguish between parties and other persons subject L
contempt sanctions by reason of their relxtion or connection
to parues.

Rule 5. Service and Filing of Pleadings and
Other Papers
(a) Service: When Required Except as other

RULES OF CIVIL PROCEDURE

wise provided in these rules, every order required by .
" filed with the court within a reasonable time after

its terms to be served, every pleading subsequent to
the original complaint unless the cowrt ctherwise
orders because of numercus defendants, every paper

relating to discovery required to be served upca a

tanmoﬁono&erﬂ?mouwhid:mybebeuﬂu
pxrte,xndmwnt::pm@ce,xppwmce,dmmd.
offer of judgment, degignation of record on appeal,
and ximilar paper ghall be served upon each of
No service need be made on parties

ies.
default for failure to appear except that pleadingy
asserting new or additional claims for relief agwinst

them szhall be served upon them in the manner pro-
vided for service of summons in Rule 4.

In an action begun by seizure of property, in which
no person need be.or-is named as defendant, any
service required to be made prior to the filing of an
answer, claim, or appesrance shall be made upon the
person having custody or possession of the property |
at the time of its seizure.

(b) Same: How Made. Whenever under these
rules service is required or permitted to be made
upon a party represented by an attorney the service
shall be made upon the attorney unless service upon
the party is ordered by the court. Service upon the
attorney or upon & party shall be made by delivering
a copy to the attorney or party or by mailing it to the
attorney or party at the attorney’s or party’s last
known address ar, if no address is known, by leaving
it with the elerk of the court. Delivery of a copy
within this rule means: handing it to the attarney or
to the party; or leaving it at the attorney’s or party’s
office with a clerk or other person in charge thereof;
or, if there is no one in charge, leaving it in a
conspicuous place therein; or, if the office is closed or
the person to be served has no office, lesving it at the
person's dwelling house or usual place of abode with
some person of suitable sge and discretion then resid-
ing therein. Service by mail is complete upon mail-
ing.

(¢) Same: Numerous Defendants. In any action
in which there are unusually large numbers of defen-
dants, the court, upon motion or of its own initiative,

may order that service of the pleadings of the defensrvr

dants and replies thereto need not be made as be-
tween the defendants and that any cross-claim, coun-
terclaim, or matter constituting an avoidance or affir-
mative defense contained therein shall be deemed to
be denied or avoided by all other parties and that the
filing of any such pleading and service thereof upon
the plaintiff constitutes due notice of it to the parties.
A copy of every such order shall be served upon the
parties in suchmanner and form as the court directa.

(d) Filing; Certificate of Service. All papers
*after the complaint required to be served upon a
party, together with a certificate of service, shall be

service, but the court may on motion of a party or on
its own initiative order thst depositions upon oral
examination and interrogatories, requests for docu-

Compiaw Annowton Mescals, see Tie 28 US.CA,
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district in which the action is brought or to an
asgistant Unitad States attorney or clerical employee
designated by the Unjted States attarney in a writing
filed with the clerk of the court or by sending a copy
of the summons and of the complaint by registered or
certified mail addressed to the civil process clerk at
the office of the United Statss attorney and

(B) by also sending a eopy of the summons and of
the complaint by registered or certified mail to the
Attorney General of the United States at Washing-
ton, District of Columbia, and

(C) in any action attacking the validity ¢f an order
of an officer or agency of the United States not made
a party, by also sending a copy of the summons and
of the complaint by registered or certified mail to the
officer or agency.

(2) Service upon an officer, agency, or corporation
of the United States shall be effected by serving the
United States in the manner prescribed by paragraph
(1) of this subdivision and by also sending a copy of
the summons and of the complaint by registered or
certified mail to the officer, agency, or corporation

(3) The court shall allow a reasonable time for
service of process under this subdivision for the
purpose of curing the failure to serve multiple offi-
cers, agencies, or corporations of the United States if
the plaintiff has effected service on either the United
States attorney or the Attorney General of the Unit-
ed States

(§) Service Upon Foreign, State, or Local Gov-

ernments.

(1) Service upon a foreign state or a political sub-
division, agency, or instrumentality thereof shall be
effected pursuznt to 28 US.C. § 1608

(2) Servies upon a state, municipal corporation. or
other governmental organization subject to suit shall
be effected by delivering a copy of the summons and
- -of ‘the-complaint to {ts chief executive officer or by
serving the summons and complaint in the manner
prescribed by the law of that state for the service of
summons or other like process upon any such defen-
dant.

(k) Territorial Limits of Effective Service

(1) Service of a summons or filing a waiver of
service is effective to establish jurisdiction over the
person of 3 defendant

(A) who could be subjected to the jurisdiction of a2

court of general jurisdiction in the state in which the
district court is Jocated, or

Rule 4 _

(C) who is subject to the federal interpleader juris-
diction under 28 US.C. § 1335, ar

(D) when authorized by a statute of the United
States

(2) If the exercse of jurisdiction is consistent with
the Constitation and lxws of the United States, serv-
ing a summons or filing & waiver of service is also
effective, with respect to claims arixing under federal
law, to establish personal jurisdiction over the person
of any defendant who is not subject to the jurisdiction
of the courts of~germeral jurisdicton of any state

(I) Proof of Service. If service is not waived, the
person effecting service shall make proof thereof to
the court. If service is made by a person other than
a2 United States marshsl or deputy United States
marshal, the person shall make affidavit thereof.
Proof of service in-a place not within any judical

~ district of the United States shall, if effected under

(B) who is a party joined under Rule 14 or Rule 1§ -

and is served at a place within 2 judicial district of
the United States snd not more than 100 miles from
the place from which the summons issues, or

paragraph (1) of subdivision (f), be made pursusant to
the applicable tresty or convention, and shall, if ef-
fected under paragraph (2) or (3) thereof, include 2
receipt signed by the addressee or other evidence of
delivery to the addressee satisfactory to the court.
Failure to make proaf of service does not affect the
validity of the service. The court may allow proof of
service to be amended.

(m) Time Limit for Service. If service of the
summons and complaint is not made upon a defen-
dant within 120 days after the filing of the complaint,
the court, upon motion or on its own initiztive after
potice to the plaintiff, shall dismiss the action without
prejudice as to that defendant or direct that service
be effected within 2 specified time; provided that ¥ -
the plaintiff shows good cause for the failure, the

_court shall extend the time for service for an appro-

priate period. This subdivision does ot apply to

service in a foreign country.pursusntetos8ubdivisiones

(0 or X1k

(n) Seizure of Property; Servxoe of Summons
Not Feasible.

(1) If 2 statute of the United States so provides,
the court may assert jurisdiction over property. No-
tice to claimants of the property shall then be zent in
the manner provided by the statute or by service of a
summons under this rule

(2) Upon a showing that personal jurisdiction over
a defendant cannot, in the district where the action is
brought, be obtained with reasonsble efforta by. ser-
vice of summons in a8y manner authorized by this
rule, the court msy assert jurisdiction over any of the
defendant’s ansets found within the district by seizing
the assets tmder the circumstances and in the man-

3
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fecﬁngmonthadefendmm;oodmfor (A) in the manner prescribed by the law of the
the failure be shown. . foreign country for service in that country in an
(3) A defendant that, before being served with action in any of its courts of general jurisdiction; ar
proeeas,ﬁmelymawaim-mmquestedisnot (B) as directed by the foreign authority in re-
%bﬁmmm&m&m?mm?} sponse to a letter rogatory or letter of request; or
da; on which the request for waver . .
ervios was sent, r 90 days aftar that date i the (O} U prohibiied By the law of the forsign
defendant was addressed outxide any judicial district 'Y o
of the United States. (i) delivery to the individual personally of a copy
(4) When the plaintiff flles a waiver of service with O the summons and the eomplaint; or
the court, the action shall proceed, except as provided (ii) any form of mail requiring 2 signed receipt,
in paragraph (3), as if a summons and complaint had to be addressed and-dispatched by the clerk of the
been served at the time of filing the waiver, and no court to the party to be served; or
proof of service shall be required. (3) by other means not prohibited by international
(5)Thecustxtobeimpooedo’3;defendmtnnder " agreement as may be directed by the court. .
aragraph (2) for failure to comply with a request to Servi Infan )
g:ive service of a summons shall include the costs mx(t‘z Serv?aug;‘n an :ﬁ;ntd;n c&mm;eie;t
subsequently incurred in effecting service under sub-  paryon in a judicial district of the United States shall
division (e), (f), or (h), together with the costs, includ- o effected in the manner prescribed by the law of
ing a ressonable attorney’s fee, of any motion re-  tha gtate in which the service is made for the service
quired to collect the costs of service. : of summons or other like process upen any such
(e) Service Upon Individuals Within a Judicial  defendant in an action brought in the courts of gener-
District of the United States. Unless otherwise al jurisdiction of that state. Service upon an infant
provided by federal law, service upon an individual  or an incompetent person in a place not within any
from whom 3 waiver has not been obtained and filed,  judidal district of the United States shall be effected
other than an infant or an incompetent person, may  in the manner prescribed by paragraph (2)XA) or
be effected in any judicial distyict of the United  (2XB) of subdivision (f) or by such means as the court
States: may direct
(1) pursuant to the law of the state in which the (h) Service Upon Corporations and Associa-
distict court is located, or in which service is effect-  tigng.  Unless otherwise provided by federal law,
ed, for the service of a summons upon the defendant  gervice upon a domestic or foreign corporation or
in an action brought in the courts of general jurisdic-  ypon a partnership or other unincorporated associa-
tion of the State; or tion that is subject to suit under a common name, and
(2) by delivering a copy of the summons and of the  from which a waiver of service has not been obtained
complaint to the individual personally ar by leaving and filed, shall be effected:
copies thereof at the individual's dwelling house or (1) 5 4 judicial district of the United States in the
usual place of abode with some person of suitable age ... .. prescribed for individuals by subdivision
and discretion then residing therein or by' delivering  (4)(1), or by delivering a copy of the surinons and of
a copy of t'h.e. gummons én.g-.ﬂfﬂ‘ﬂ..c"@?%‘?.lﬂ.,. ~the.complaint to.an officer, 2 msanaging or general
agent authorized by appointment or by law to receive agent, or to any other agent authorized by appoint-
service of process. ment or by law to receive service of process and, if
(D Service Upon Individuals in a Foreign Coun-  the agent is one suthorized by statute to receive
try. Unless otherwise provided by federal lsw, ser-  gervice and the statute 30 requires, by also mailing a
viee upgn medindhgdglﬂed.mog vh&r:n 2 wz;\’rfer has not copy to the defendant, or
been obtained an er an infant or an . s coge ey we .
incompeent person, may be efected 2 1 pace 00ty L 51 a7 sy uanaer eeacebed fo Indd:
within any judicial district of the United States: als by subdivision (D ¢ nal delivery as
<1>:jmid internationally tz;;d meIns reason-  provided in paragraph (2XCXi) thereof.
e e B o ot o the Service () Service Upon the United States, and Is
ague Convention on the Service .
Abroad of Judicial and Exerajudicial Docaments; or ~ Agencies, Corporations, er Officers.
(2) if there is no internationally agreed means of " - (1) Service upon the United States shall be effect-
service or the applicable international agreement al- ed
lows other mesns of service, provided that service is (A) by dslivering a copy of the summons and of
reasonably calculated to give notice: the complaint to the United States attorney for the
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US.C,, Title 28 former:

§ 45 (District courts; practice and procedure in certain
cxses under interstate commerce lxws)

§ 762 (Petition in suit agzinst United States)

} 765 (Partition suits where United States is tenant in
common or joint tenant)

4. This rule provides that the first atep in an action ia
the filing of the complaint. Under Rule 4(a) this is to be
followed forthwith by issusnes of s summons snd its deliv-
ery to an officer for service. Other rules providing for

Rule 4

(2) Service mxy be effected by any person who is
not 2 party and who is &t least 18 years of age. At
the request of the plaintiff, however, the court may
direct that service be effected by a United States
marzhal, deputy United States masrshal, or other
person or afficer specially appointed by the court for
that purpose. Such an appointment must be made
when the plaintiff is authorized to proceed in forma
pauperis pursuant to 28 US.C. § 1915 or is autho-
rized to proceed as a seaman under 28 US.C. § 1916

diamiudforfnﬂmwpmecmemgguumethodmﬂxbleﬁom(d) Waiver of Service; Duty to Save Costs of

to attack unressonable delay in prosecuting an sction after
it has been commenced. When 3 federul or state statuts of

¥ Service; Request to-Waive.

limitations is plesded as a defense, & question may ariseA037] (1) A defendant who waives service of a summons -

under this rule whether the mere filing aof the complaint
stops the running of the statute, or whether any further
step is required, such as, service of the summens and
complaint or their delivery to the marshal for service. The
answer W this question may depend on whether it is compe-
tent for the Supreme Court, exercising the power to make
rules of procedure without affecting substantive righta, to
vary the operation of statutes of limitations. The require-
ment of Rule 4(a) that the clerk shall forthwith issue the
summons and deliver it 10 the marshal for service will
reduce the chances of such a question arising.

Coroaxxranizs

See 28 US.CA Rule 3, Federa! Rules of Civil Procedure,
for Commentary by David D. Siegel.

Rule 4. Summons A0 ¥#0

(a) Form. The summons shall be signed by the
clerk, bear the seal of the court, identify the court
and the parties, be directed to the defendant, and
state the name and address of the plaintiff's attorney
or, if unrepresented, of the plaintiff It shall also
state the time within which the defendant must ap-
pear and defend, and notify the defendant that faijure
to do so will result in 2 judgment by default sgzinst
the defendant for the relief demanded in the com-
plaint  The court may allow a2 summons to
uﬂén&ed.“ B T CULUTAR IS S BTN Ay - -

(b) Issuance. Upon or after filling the complaint,
the plaintiff may present a summons to the clerk for
signature and seal If the summons is in proper
form, the clerk shall sign. seal, and issue it to the
plaintiff for service on the defendant. A summons, or
a copy of the summons if addressed to multiple
defendants, shall be issued for esch defendznt to be
served.

(c) Service with Complaint; by Whom Made.

(1) A summons shall be served together with a -
copy of the complaint. The plaintiff is responsible for
service of & summons and complaint within the time
allowed under subdivision (m) and shall furnish the
person effecting service with the necessary copies of
the summons and complsint.

does not thereby waive any objection to the venue or
to the jurisdiction of the court over the person of the
defendant. _

(2) An individusl, corporation, or sssocizion that
is subject to service under subdivision (e), (f), or (h)
and that receives notice of an zction in the maznner
provided in this paragraph has 2 duty to avoid unnec-
essary costs of serving the summons. To gvoid costs,
the plaintiff may notify such a defendant of the
commencement of the action and request thst the
defendant waive service of & summons. The notice
and request -

-(A) shall be in writing snd shall be addressed
directly to the defendant, if an individual, or else to
an officer or managing or generzl agent (or other
agent zuthorized by appointment or law to receive
service of proceas) of a defendant subject to service
under subdivision (h);

(B) shall be dispatched through firstclass mail or
other relizble mesns;

(C) shall be accompanied by a eopy of the com-
plaint and shall identify the court in which it has been
filed: ’

(D) shall inform the defendant, by means of a text
prescribed in an official form promulgated pursuant
to Rule 8, of the consequences of compliznce and of
a failure to comply with the request;

(E) shall set forth the date on which the request is
sent;

(F) shall allow the defendant a ressonzble time to
return the waiver, which shall be at least 30 dsys
from the date on which the request is sent, or 60 days
from that date if the defendant is addressed outside
any judicial district of the United States; and

(G) shall provide the defendant with an extra copy
of the notice and request, as well 25 2 prepaid means
of compliance in writing.

If 3 defendant located within the United States fails
to comply with a request for waiver msde by a
plaintiff located within the United States, the court
shall impose the costs subsequently incurred in ef-

] Compiets Annotstion lizteriais, see TiSe 28 US.CA
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- Rule 1

NOTES OF ADVISORY COMMITTEE ON RULES
1937 ADOPTION
L Rule 8 states certain limitations in the application of
these rules to enumeratad special proceedings.

the United States to promulgate rules of civil procedure
does not include the district courts held in the territories
and insulsr i See Mookini & al v. United
States, 1538, 58 S.Ct 543, 303 US. 201, 8 LEd. 748

8. These rules are drawn under the autharity
of June 189, 1934, US.C., Title 28, § 2072, farmerly § 7230
(Rules in actions at law; Supreme Court authorized to
maks), and § 2072, formerly § 723¢ (Union of equity and
action at lsw rules; power of Supreme Court) and aiso other
grants of rule making power to the Court. See Clark and
Moore, A New Federal Civil Procedure—], The Back-

procedure for both. See Rule 2 (One Form of Action). Fer
the former practice in equity and at lxw see US.C,, Title 28,
§§ 2071 and 2073, formexly §% 723 and 730 (conferring
power on the Supreme Court to make rules of practice in
equity) and the Equity Rules promuigated thereunder;
US.C., Tite 28, formerty § 724 (Conformity Act), former
Equity Rule 22 (Action at Lxw Erroneously Begun as Suit
in Equity—Transfer); former Equity Rule 23 (Matters Or-
dinarily Determinable st Lxw When Arising in Suit in
Equity to be Duposed of Therein}: US.C, Title 28, former
§§ 397 (Amendments W plesdings when case brought to
wrong side of court), and 398 (Equitable defenses and
equitable relief in actions szt lxw).

4. With the second sentence compare US.C, Title 28,
former § T77 (Defects of form: amendments), former § 767
(Amendment of process); former Equity Rule 19 (Amend-
ments Generally).

1348 AMENDMENT

RULES OF CIVIL PROCEDURE

and suita in equity, this change would abolish the distinction
between civil actions and suits in admiralty. See also Rule

1993 AMENDMENT
The purpose of this revision, adding the words “and
administered™ to the second sentence is to recognize the
of court (o exercise the authority
ensure that civil litigation is

Rule 2. One Form of Action

There shall be one form of action to be known as
“civil acHon”.

NOTES OF ADVISORY COMMITTEE ON RULES

1937 ADOPTION

1. This rule modifies U.S.C,, Title 28, former § 384 (Suits
in equity, when not sustainable). US.C, Title 28,
§§ 2071-2073, formerty §§ 723 and 730 (conferring power on
the Supreme Court to make rules of practice in equity), are
unaffected in so far 38 they relate to the rule making power
in admiralty. These sections, together with § 2072, former-
ly § 723b (Rules in actions at lsw; Supreme Court autho-
rized to make) are continued in so far zs they are not
inconsistent with § 2072, formerly § 723c (Union of equity
and action st lxw rules; power of Supreme Court). See
Note 3 to Rule 1. U.S.C,, Title 28, former §§ 724 (Conform-
ity Act), 397 (Amendments to plesdings when case brought
to wrong side of court) and 398 (Equitable defenses and
equitable relief in actions at law) xre superseded.

2. Reference to actions at law or suits in equity in all
statutes should now be treated as referring to the avil
action prescribed.in these rules. :

3. This rule follows in substance the usual introductory
statements to code practices which provide for a singie
action and mode of procedure, with abolition of forms of
action and procedural distinctions. Represeniative statutes
are N.Y,Code 1848, Laws 1848, ch. 379, § 62 N.Y.CPA

The amendment effective October 20, 1Y, substituted™ "" 1937°§ 8: Cafif.Code CivProc. "I337°§7307; 2 MinnStat.

the words “United States district courts™ for the words
~district courts of the United Stateg”

Ann 1943, § 340.01; 2 Wash.Rev.Stat Ann Remington, 1932,
£ 133, 255

II. COMMENCEMENT OF ACTION; SERVICE OF PROCESS,
PLEADINGS, MOTIONS AND ORDERS

Rule 3. Commencement of Action
A dvil acton is commenced by filing a complaint

.. with the court.

NOTES OF ADVISORY COMMITTEE ON RULES
1837 ADOPTION

1. Rule 5(e) defines what comstitutes filing with the
court

2. This rule governs the commencement of all actions,
tneluding those brought by or against the United States or
an officer or agency thereaf, regardless of whether service is

"to be made personally pursuant to Rule 4(d), or otherwise

. parsuant to Rule «(e). .-

3 With this rule compare former Equity Rule 12 (Issue
of Subpoena—Time for Answer) and the following statutes
(and other gimilar statutes) which provide a similxr method
for commeneing sn sction:

Compiets Annowmton Muteciaiz, soe Titte 28 ULB.CA.
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SCOPE OF RULES—FORM OF ACTION

2. That the foreguing amendments to the Federal Rules
of Civil Procedure and the Supplemental Rules for Certain
Admiralty and Maritime Claima ghall take effect on August
1, 1987.

3. That THE CHIEF JUSTICE be, and he bereby is,

2072 of Title 28, United States Code.

ORDER OF APRIL 25, 1988

1. That the Federal Rules of Civil Procedure be, and
they hereby are, amended by including therein amendmenu
to Civil Rules 17 and 71, as hereinafter set forth:

[See amendments made thereby under
respective rules, post/

2. That the {oregung amendments to the Federal Rules
of Civii Procedure shall take effect on August 1, 1988
3. That THE CHIEF JUSTICE be, and he hereby is,
authorzed to transmit’ to the Congress the foregoing
smendments in accordance with the provisions of Section
2072 of Title 28, United States Code.
- BRSOl T

ORDER OF APRIL 30, 1931

1. That the Federal Rules of Civil Procedure for
the United States District Courts be, and they here-
by are, amended by including therein new chapter
headings VIII and IX, amendments to Roles C and E
of the Supplemental Rules for certain Admiralty and

¥

Rule 1

Maritime Clxims, new Forms 1A and 1B to the
Appendix of Forms, the abrogation of Form 184 and
amendments to Civil Rules 5, 15, 24, 34, 35, 41, 44, 45,

47, 48, 50, 52, 53, 63, 72, and 77, uh:mnmu-ut
forth

[See additions end cmendments mads thereby
sundsr respective rules and forms, post.]

2. That the foregoing additions to and changes in

"the Federal Rules of Civil Procedure, the Supplemen-

tal Rules for Certain Admiralty and Maritime Claims,
and the Civil Farms-shall take effect on December ],
1991, and shall govern all proceedings in civil actions
thereafter commenced and, insofar a8 just and pract-
cable, all proceedings in civil actions then pending.
3. That THE CEIEF JUSTICE be, and he here-
by is, authorized to transmit to the Congress the
foregoing addition to and changes in the Rules of
Civil Procedure in accordance with the provisions of
Section 2072 of Title 28, United States Code.

ORDER OF APRIL 22, 1993

L That the Federzl Rules of Civil Procedure for
the United States District Courts be, and they here-
by are, amended by including therein amendments to
Civil Rules 1, 4, 5, 11, 12, 15, 16, 26, 28, 29, 30, 31, 82,
3, K, 36, 37, 38, 50, 52, B3, 54, 58, T1A, 72, T3, 74, 75,
and 76, and new Rule 4.1, and sbrogaztion of Form
18-A, xnd amendments to Forms 2, 33, 34, and 34A,
and new Forms 1A, 1B, and 35.

{See additions and amendments maode thereby
under respective rules and forms, post)]

2 Thsatthe foreguing amendments to the Federal
Rules of Civil Procedure shall take effect on Decem-
ber 1, 1993, and shall govern &ll proceedings in cvil
cases theresfiter commenced and, insqfar zs just and

....practicable, all proceedings in civil cases then pend-

ing.

3. That THE CHIEF JUSTICE be, and he here-
by is, authorized to transmit to the Congress the
foregoing amendments to the Federal Rules of Civil
Procedure in zccordance with the provisions of Sec-
tion 2072 of Title 28, United States Code.

I SCOPE OF RULES—ONE FORM OF ACTION

Rule 1. Scope and Purpose of Rules T

These rules govern the procedure in the United
States district courts in all suits of & civil nature
wheﬁxarcogmnbleum&thwormeqmtyorm
admirzlty, with the exceptions stated in Rule 8.

They shall be construed and administered to secure
the just, speedy, and mexpenm'e determination of
every action.

(As smended Dec. 29, 1948, eff. Oct. 20, 1949; Feb. 28, 1968,
efl. July 1, 1968; Apr. 22, 19393, eff. Dec. 1, 1993)

Compiets Anmoution Matwsciols, sse Tite 28 LS CA
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FEDERAL RULES OF CIVIL PROCEDURE

DEPOSITIONS AND DISCOVERY

which deals with perpetuation of testimony, and Rule 37

which provides sanctions to enforce discovery. Thus, Rules
26 and 28 to 32 are in tevms addressed only to the taking of
a deposition of & party or third Rules 33 to 36 then

3’

person.
deal in succession with four additional discovery
Written interrogatories to parties, prodnctinn'fm'hspection
of documents and things, physical or mental examinstion
and requests for admission. -

Under the rules as promulgated in 1538, therefore, each
of the dizcovery devices was separate and self-contained. A
defect of this arrangement i3 that there is no natural
location in the discovery rules for provisions generally appli-
cable to all discovery or to several discovery devices. From
1938 until the present, a few smendments have applied a
discovery provision to several rules. For example, in 1948,
the scope of deposition discovery in Rule 26(b) and the
provision for protecuve orders in Rule 30(b) were incorpo-
rated by reference in Rules 33 and 34. The arrangement
was adequate 30 long as there were few provisions govern-
m:}:cmmeﬂymdmmmmmﬁvdy
sim .

As will be seen, however, a series of amendments are now
proposed which govern most or all of the discovery devices.
Proposals of a sunilar nature will probably be made in the
future. Under these cuctumstances, it is very desirable.
even necessary, that the discovery rules contain one rule
addressing iwelf to discovery generally.

Rule 26 is obviously the most apprupriste rule for this
purpose. One of 2 subdivisions, Rule 26(b). in terms
governs only scope of deposition discovery, but 2 has been
exprestly incorporsted by reference in Rules 33 and 34 and
is treated by courts as setting a general standard By
means of 3 transfer to Rule 26 of the provisions for protec-
tive orders now contained in Rule 30(b), and s transfer from
Rule 26 of provisions addressed exclusively to depositions,

' 'Rule 25 i converied mto-aTule conterned’with ciscovery

genenally. It becumes 3 convenient vehicle for the inclusion
of new provisions dealing with the scope, timing, and reguls-
tion of ducovery. Few additional transfers are needed.
See table showing rexrrangement of rules, set out below.

There xre, 1o be sure, disadvantages in trxnaferring any
provuion from one rule to ancther. Familisrity with the
present psttern, reinforeed by the references made by prior
court decisions and the various secondary writings sbout the
rules, is not lightly to be sacrificed. Revision of trestises
and other reference works is burdensaome and eostly.
Mom.mnySutuhnendoptadt.hemhupmn
& model for their rules,

On the other hand, the amendments now proposed will in
any event reguire revision of texta and reference works as
well a3 reconsideration by States following the Federal
model. If these amendments are to be incorporated in an

understandable way, & rule with general discovery provi-
sions is needed. As will be seen, the proposed rearrange-

»

Rule 26

ment produces a more coherent and intelligible pattern for
the discovery rules taken as a whole. The difficulties
described are those encountered whenever statutes are re-
examined and revised Failure to rearrange the discovery
rules now would freeze the present scheme, making future
change even more difieult

TABLE SHOWING REARRANGEMENT OF RULES

Existing Rule No. New Rule No.
26(a) 30a), 31(a)
26(¢) 3%e)
26(d) 32(a)
26(e) - - 32(b)
00 32(¢)
30(a) 30(b)
30(b) 26(¢c)
2 32(d) -

Rule 26. General Provisions Governing Discov- -
ery; Duty of Disclosure

(a) Required Disclosures; Methods to Discover
Additional Matter.

(1) Initial Disclosures. Except to the extent oth-
erwise stipulated or directed by order or local rule, a
party shall, without waiting a discovery request, pro-
vide to other parties:

(A) the name and,-if known, the address and

" telephone number of each individual likely to have
discoverable information relevant to disputed facts
alleged with particularity in the pleadings, identify-
ing the subjects of the information;

(B) a copy of, or a description by category and
location of, all documents, data compilations, and
tangible things in the possession, custody, or con-
trol of the party that are relevant to disputed facts
alleged with particularity in the plesdings;

(C) a computation of any category of damages
claimed by the disclosing party, making available
for inspection and copying as under Rule 34 the
documents or other evidentiary material, not privi-
leged or protected from disclosure, on which such
computation is based, including materials bearing
on the nature and extent of injuries suffered; and

(D) for inspection and copying zs under Rule 34
any insurance agreement under which any person
earrying on an insurance business may be liable to
satisfy part or all of a judgment which mzy be
entered in the action or to indemnify or reimburse
for payments made to satisfy the judgment.

Unless otherwise stipulated or directed by the court,

these disclosures ghall be made at or within 10 days

after the meeting of the parties under subdivision (f).

A party shall make ita initisl disclosures based on the

information then ressonsbly available to it and is not
excused from making its disclosures becsuse it has
not fully completed its investigation of the case or
because it challenges the sufficiency of another par-

12
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tfsdisdmorbmemothaputyhunof

made its disclosures.

(2) Disclosure of Expert Testimony.

(A) In addition to the disciosures required by
paragraph (1), a party shall disclose to other par-
ties the identity of any person who may be used at
trial to present evidence under Rules 702, 703, or

. 705 of the Federal Rules of Evidence.

(B) Except 28 otherwise stipulated or directed
by the eourt, this disclosure shall, with respect to a
witness who is retained or specially employed to
provide expert testimony in the case gqr whose
duties as an employee of the party regularly in-
volve giving expert testimony, be accompanied by a
written report prepared and signed by the witness.
The report shall contain a complete statement of all
opinions to be expressed and the basis and reasons
therefor; the data or other information considered
by the witness in forming the opinions; any exhib-
its to be used as & summary of or support for the
opinions; the qualifications of the witness, includ-
ing a list of all puhlications authored by the witness
within the preceding ten years; the compensstion
to be paid for the study and testimony; and a
listing of any other cases in which the witness has

testified as an expert at trial or by deposition

within the preceding four years.

(C) These disclosures shall be made at the times
and in the sequence directed by the comrt. In the
absence of other directions from the court ar stipu-
lation by the parties, the disclosures shall be made
at Jeast S0 days before the trial date or the dite
the case is to be ready for trial or, if the evidence is
intended solely to contradict or rebut evidence on
the same subject matter identified by another par-
ty under paragraph (2){B), within 30 days after the
disclosure made by the other party. The parties
shall supplement these disclosures when required
under subdivision (eX1). . = .. L
(3) Pretricl Disclosures. In addition to the dis-

closures required in the preceding paragraphs, a
party shall provide to other parties the following
information regarding the evidence that it may pres-
ent at wrial other than solely for impeschment pur-
poses: :

(A) the nzme and, if not previcusly provided, the
address and telephone number of each witness,
separately identifying those whom the party ex-
pects to present and those whom the party may
call if the need arises;

(B) the desigmation of those witnesses whose .

RULES OF CIVIL PROCEDURE

(C) an approprists identificstion of each docu-
ment or other exhibit, including summaries of other
evidence, separately identifying those which the
party expects to offer and those which the party
may offer if the need arises.

Unless otherwise directad by the court, these disclo-
sures shall be made at least 30 days before trial
Within 14 days thereafter, uniess 2 different time is
specified by the court, a party may serve and file a
list disclosing (f) any objections to the use under Rule
32(a) of & deposition designated by another party
under subparagraph (B} and (ii) any objection, to-
gether with the grounds therefor, that may be made
to the i ity of materials identified under sub-
paragraph (C). Objections not so disclosed, other
than objections under Rules 402 and 408 of the
Federal Rules of Evidence, shall be deemed waived
unless excused by the cowrt for good cause shown.

(4) Form of Disclosures; Filing. Unless other-
wise directed by order or lecal rule, all disclosures
under paragraphs (1) through (3) shall be made in
writing, signed, served, and promptly filed with the
cowrt.

(5) Methods to Discover Additional Matter.
Parties may obtain discovery by one or more of the
following methods: depositions upon oral examination

-or written questions; written interrogatories; pro-

duction of documents or things or permiasion to enter
upon land or other property under Rule 34 or
45(aX1XC), for inspection and other purposes; physi-
cal and mental examingtions; and requests for admis-
zion.

(b) Discovery Scope and Limits. Unless other-
wise limited by order of the court in accordance with
these rules, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery re-
garding any matter, not privileged, which is relevant
to the subject matter involved in the pending action,

----whether it relates to the claim or defense of the party

testimony is expected to be presented by means of -

a deposition and, if not taken stenographically, a
transcript of the pertinent portions of the depou-
tion testimony; and

seeking discovery or to the claim or defense of any
other party, including the existance, description, na-
ture, custody, condition, and location of any books,
documents, or other tangible things and the identity
and locstion of persons having knowledge of any
discoverable matter, The information sought need
not be admissible at the trial if the information
sought appears reasonably calculated to lead to the
discovery of admissible evidence.

(2) Limitations. By order or by local rule, the

" court may alter the limits in these rules on the

number of depositions.and.interrogatories and may
also limit the length of depositions under Rule 30 and
the number of requests under Rule 36. The frequen-
ey or extent of use of the discovery methoda other-
wise permitted under these rules znd by any local

Compiets Annottion bistwctsls, see Tite 28 USCA,
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DEPOSITIONS AND DISCOVERY

rule shall be limited by the court if it determines
that: (i) the discovery sought is unreasonably cumu-
lative ar duplicative, or is obtainable from some other
source that is more convenient, less burdensome, aor
less expensive; (ii) the party seeking discovery has
had ample opportunity by discovery in the action to
obtain the information sought; or (ii) the burden or
expense of the proposed discovery outweighs its like-
ly benefit, taking into account the needs of the case,
the amount in controversy, the parties’ resources, the
importance of the issues at stake in the litigation, and
the importance of the proposed discovery in resolving
the issues. The court may act upon its own initiative
after reasonable notice or pursuant to a motion under
subdivision (c).

(3) Trial Preparation: Materials. Subject to the
provisions of subdivision (b}(4) of this rule, a party
may obtain discovery of documents and tangible
things otherwise discoverable under subdivision (b)(1)
of this rule and prepared in anticipation of litigation
or for trial by or for another party or by or for that
other party’s representative (including the other par-
ty’s attorney, consultant, surety, indemnitor, insurer,
or agent) only upon a showing that the party seeking
discovery has substantial need of the materials in the
preparstion of the party’s case and that the party is
unable without undue hardship to obtain the substan-
tial equivalent of the materials by other means. In
ordering discovery of such materials when the re-
quired showing has been made, the eourt shall pro-
tect against disclosure of the mental impressions,
conclusions, opinions, or legal theories of an attorney
or other representative of a party concerning the
litigation.

A party may obtain without the required showing a
statement concerning the action or its subject matter
previously made by that party. Upon request, a
person not a party may obtain without the required
showing a statement concerning the action or its
subject matter previously made by that person. If
the request is refused, the person msy move for a
court order. The provisions of Rule 37(aX4) apply to
the sward of expenses incurred in relation to the
motion. Far purposes of this paragraph, a statement
previcusly made is (A) a written statement gigned or
otherwise adopted or approved by the person making
it, or (B) a stenographic, mechanical, electrical, or
other recording, or a transcription thereof, which is a
substantially verbatim recital of an oral statement by
tel:f person making it and contemparanecusly record-

(4) Trial Preparation: Experts.

Rule 26

shall not be conducted until after the report is
provided.

(B) A party may, through interrogatories or by
deposition, discover facts known or opinions held
by an expert who has been retained ar specially
employed by ancther party in anticipation of litiga-
tion ar preparation for trial and who is not expect-
ed to be called as a witness at trial only as provided

m Rule 35(b) or upon a showing of exceptional

(A)Apartymydeponmypmonwhohh'

been identified as an expert whose opinions msy be
presented at trial. Ifa from the is
required under subdivision (aX2XB), the deposition

circumstances under which it is impracticable for
the party seeking discovery to obtain facts or opin-
ions on the same subject by other means.

(C) Unless manifest injustice would result, ()
the court shall require that the party seeking dis-
covery pay the expert a ressonsble fee for time
spent in responding to discovery under this subdi-
vision; and (i) with respect to discovery obtained
under subdivision (b)(4)(B) of this rule the court
shall require the party seeking discovery to pay the
other party a fair portion of the fees and expenses
reasonably incurred by the latter party in obtaining
facts and opinions from the expert

(5) Claims of Privilege or Protection of Trial
Preparation Materials. -When a party withholds
information otherwise discoverable under these rules
by clsiming that it is privileged or subject to protec-
tion as trial preparation material, the party shall
make the claim and shall describe the
nature of the documents, communications, or things
not produced or disclosed in a manner that, without
revealing information itself privileged or protected,
will enable other parties to assess the applicability of
the privilege or protection.

(c) Protective Orders. Upon motion by a party
or by the person from whom discovery is sought,
accompanied by a certification that the movant has in
good faith conferred or attempted to confer with
other affected parties in an effort to .resolve the-
dispute without court action, and for good cause
shown, the court in which the action is pending or
alternatively, on matters relating to a deposition, the
court in the district where the deposition is to be
taken may make any order. which justice requires to
protect a party or person from annoyance, embar-
rassment, oppression, or undue burden or expense,
including one or more of the following:

(1) that the disclosure or discovery not be had:

(2) that the disclosure or discovery may be had
only on specified terms and conditions, including 8
designation of the time or place;

(3) that the discovery msy be had only by s meth-
od of discovery other than that selected by the party

seeking discovery;
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(4) that certain matters not be inquired into, or
that the scope of the disclosure or discovery be
limited to certain matters;

(5) that discovery be conducted with no one pres-
ent except persons designated by the cowrt;

-(6). th:tadepwhon.aﬁarbanznxled,beopened
only by order of the cowrt;

(7) that a trade secret or other confidential re-
search, development, or commercial information not
be revealed or be revealed only in a designated way;
and

(8) that the parties simultaneously file specified
documents or ‘information enclosed in sealed envel-
opes to be opened as directed by the court

If the motion for a protective crder is denied in
whole or in part, the court may, on such terms and
conditions as are just, order that any party or other
person provide or permit discovery. The provisions
of Rule 37(aX4) apply to the award of expenses
incurred in relation to the motion.

(d) Timing and Sequence of Discovery, Except
when authorized under these rules or by local rule,
order, or agreement of the parties, a party may not
seek discovery from any source before the parties
have met and conferred as required by subdivision
(f). Unless the court upon motion, for the conve-
nience of parties and witnesses and in the interests of
justice, orders otherwise, methods of discovery may
be used in any sequence, and the fact that a party is
conducting discovery, whether by deposition or other-
wise, shall not operate to delay any other party’s
discovery.

(e) Supplementation of Disclosures and Re-
sponses. A party who has made a disclosure under
subdivision (2) or responded to a request for discov-
ery with a disclosure or response is under a duty to
supplement or correct the discliosure or response to
include information thereafter acquired if ordered by
the court or in the following circumstances: "’

(1) A party is under a duty to supplement st
appropriate intervals its disclosures under subdivision
(a) if the party learns that in some material respect
the information disclosed is incomplete or incorrect
and if the additional or corrective information has not
otherwise been made known to the cther parties
during the discovery process or in writing. With
respect to testimony of an expert from whom a report
is required under subdivision (aX2XB) the duty ex-
tends both to information contained in the report and

.. to information provided through a deposition of the
expert, and any additions or other changes to this
information shall be disclosed by the time the party’s
disclosures under Rule 26(x)@3) are due.

(2) A party is under s duty seasonshly to amend &
prior response to an interrogatory, request for pro-

. .party’s address. The

RULES OF CIVIL PROCEDURE

' duction, or request for admission if the party lexrns

that the response is in some materiza| respect incom-
plete or incorrect and if the additional or corrective
information has not otherwise been made known to

the other parties during the discovery process or in
”

(f) Meeting of Parties: Planning for Discovery.
Except in actions exempted by local rule or when
otherwiseordered.theparﬁaahaﬂ.assoonupm
ticable and in any event at least 14 days before a
scheduling conference is held or a scheduling order is
due under Rule 16(b), meet to discuss the nature and
basis of their claims and defenses and the possibilities
for a prompt settlement or resolution of the case, to
make or arrange for the disclosures required by
subdivision (2)(1), and to develop a proposed discov-

ery plan. Theplnnahallmdxcahethepn'ues views
an proposals concerning:

(1) what changes should be made in the timing,
form, or requirement for disclosures under subdivi-
sion (a) or local rule, including a statement as to
when disclosures under subdivision (a)(1) were made
or will be made;

(2) the subjects on which discovery may be need-
ed, when discovery should be completed, and whether
discovery should be conducted in phases or be limited
to or focused upon particular issues;

(3) what changes should be made in the limitations
on discovery imposed under these rules or by local
rule, and what other limitations should be imposed;
and )

(4) any other orders that should be entered by the
court under subdivision (¢) or under Rule 16(b) and
(c).

The attorneys of record and all unrepresented
parties that have appeared in the case are jointly
responsible for arranging and being present or repre- .
sented at the meeting, for attempting in good faith to
agree on the proposed discovery plan, and for submit-
ting to the court within 10 days after the meeting a
written report outlining the plan,

(g) Signing of Disclosures, -Discovery Requests,
Responses, and Objections.

(1) Every disclosure made pursuant to subdivision
(aX1) or subdivision (a)3) lhaII be signed by at least
one attorney of record in the attorney’s individual
name, whose address shall be stated. An unrepre-
untedpartyshnnngnt.hedisdomremdmtethe
of the attorney or

party constitutes a certification that to the best of the
ngnex‘l knowledge. infcrmatmn. and belief, formed
after a reasonsble inquiry, the disclosure is complete
and correct as of the time it is made.
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FEDERAL RULES OF CIVIL PROCEDURE

DEPOSITIONS AND DISCOVERY

(2) Every discovery request, response, or objection
made by a party represented by an attorney shall be
signed by at least one attorney of record in the
attorney’s individual name, whose address shall be
stated. An unrepresented party shall sign the re-
quest, response, or objection and state the party’s
address. The signature of the attorney or party
constitutes a certification that to the best of the
signer's knowledge, information, and belief, formed
after a reasonable inquiry, the request, response, or
objection is:

(A) consistent with these rules and warranted
by existing law or a good faith argument for the
extension, modification, or reversal of existing law;

(B) not interposed for any improper purpose,
such as to harass or to cause unnecessary delay or
needless increase in the cost of litigation; and

(C) not unreasonable or unduly burdensome or
expensive, given the needs of the case, the discov-
ery already had in the case, the amount in contro-
versy, and the importance of the issues at stake in
the litigation.

If 2 request, response, or objection is not signed, it
shall be stricken unless it is signed promptly after the
omission is called to the attention of the party making
the request. response, or objection, and a party shall
not be obligated to take any action with respect to it
until it is signed.

(3) If without substantial justification a certifica-

tion is made in violation of the rule, the court, upon
motion or upon its own initiative, shall impose upon
the person who made the certification, the party on
whose behalf the disclosure, request, response, or
objection is made, or both, an appropriate sanction,
which may include an order to pay the amount of the
reasonable expenses incurred because of the viola-
tion, including a reasonable attorney’s fee.
{As amended Dec. 27, 1946, efl. Mar. 18, 1548; Jan. 21. 1963,
efl. Julv 1, 1963; Feb. 28, 1966, eff. July 1, 1965; Mar. 30,
1970, off. July 1, 1870; Apr. 29, 1880, eff. Aug. 1, 19680; Apr.
28, 1583, efl. Aug. 1. 1883; Mar. 2, 1987, efl. Aug. 1. 1987;
Apr. 22, 193, efl. Dec. |, 1953.)

NOTES OF ADVISORY COMMITTEE ON RULES
1337 ADOPTION

Note to Subdivision (a). Thix rule freely authorizes the
taking of depositions under the same circumstances and by
the same methods whether for the purpose of discovery or
for the purpose of obtzining evidence. Many states have
adopted this practice on account af its simplicity and eflec-
tiveness, safeguarding it by imposing such restrictions upon
the subsequent use of the deposition at the trial or heanng
as are deemed advisable. See Ark.Civ.Code (Crawford.
1934) §§ 606-607; Calif.Code Civ.Proc. (Deering, 1S37)
§ 2021; 1 Colo.Stat Ann. (1335) Code Civ.Proc. § 376: ldaho
Code Ann. (1832) § 16-906;: IlLRuleg of Pract. Rule 19
(Smith-Hurd TlLStats. e 110, § 259.19; Smith-Hurd IIL

Rule-26

Stats. c. 51, § 24; 2 IndStat Ann. (Burns, 1833) §§ 2-1501,
2-1506; Ky.Codes (Carroll, 1332) Civ.Pract. § 537; 1 Mo.
RevStat. (1929) § 1753; 4 MontRev.Codes Ann (1935)
§ 10643; Neb.Comp.Stat. (1929) ch. 20, §§ 1246-7; 4 Nev.
Comp.Laws (Hillyer, 1929) § 9001; 2 N.H.Pub.Laws (1926)
ch. 337, § 1; N.C.Code Ann. (1335) § 180%; 2 N.D.Comp.
Laws Ann. (1913) §§ 7889-7897; 2 Ohio Gen.Code Ann
(Page, 1926) §§ 11525-6; 1 Ore.Code Ann (1330) tit. 9,
§ 1503; 1 S.D.Comp.Laws (1929) §§ 2713-16; Vernon's
Ann.Civ.Stats.Tex arts. 3738, 3732, 376% Utah Rev.Stat.
Ann. (1933) § 104-51-7; Wash.Rules of Practice adopted by
the Supreme Ct., Rule 8, 2 Wash.Rev.Stat Ann. (Remington,
1932) § 308-8; W.VaCode (1931) ch. 57, art {, § 1. Com-
pare former Equity Rules 47 (Depositions—To be Taken in
Exceptional Instances); 54 (Depositions Under Revised
Statutes, Sections 863, 863, 866, 867-—Cross-Exarnination);
58 (Discovery—Interrogataries—Inspection and Production
of Documents—Admission of Execution or Genuineness).

This and subsequent rules incorporate, modify, and broad- -
en the provisions for depositions under U.S.C,, Title 28,
former §§ 639 (Depositions de bene esse; when and where
taken; notice), 640 (Same; mode of taking). 641 (Same;
transmission to court), 644 (Depcsitions under dedimus
potestatem and in perpetuam ), 646 (Deposition under dedi-
mus potestatern ; how taken). These statutes are supersed-
ed in so far as they differ from this and subsequent rules.
US.C, Title 28, § 643 (Depositions; taken in mode pre-
scribed by State laws) is superseded by the third sentence
of Subdivision (a). b

While a number of states permit discovery only from
parties or their agents, others either make no distinction
between parties or agents of parties and ordinary witnesses,
or authorize the taking of ordinary depositions, without
restriction, from any persons who have knowledge of rele-
vant facts. See Ark.Civ.Code (Crawford, 1334) §§ 606—-607;
1 Idaho Code Ann. (1832) § 16~906; IlL.Rules of Pract, Rule
19 (Smith-Hurd [llStatg. ¢ 110, § 239.19); Smith-Hurd
llLStats. ¢ 51, § 24; 2 Ind Stat Ann. (Burns, 1933) § 2-1501:
Ky.Codes (Carrall, 1832) Civ.Pract. §§ 534-338; 2 Md.Ann.
Code (Bagby, 1924) Art. 35, § 21; 2 MinnStat (Mason, -
1927) § 9820; Mo.St.Ann. §§ 1753, 1739, pp. 4023, 4026;
Neb.Comp.Stat. (1929) ch. 20, §§ 1246-7; 2 N.H.Pub.Laws
(1926) ¢h. 337, § 1; 2 N.D.Comp.Laws Ann. (1913) § 7897; 2
Ohio Gen.Code Ann. (Page, 1926) §§.11525~6; 1 S.D.Comp.
Laws (1529) §§ 2713-16; Vernon's Ann.Civil Stats Tex. arts,
3738, 37532, 376%; Utah Rev.Stat Ann. (1933) § 104-51-T;
Wash.Rules of Practice adopted by Supreme CL, Rule 8, 2
Wash Rev.Stat Ann. (Remington, 1932) § 308-8; W.Va.Code
(1531) ch. 57, art. 4, § 1.

The more common practice in the United States is to take
depositions on notice by the party desiring them, without
any order from the court, and this has been followed in
these rules. See Calif.Code Civ.Proc. (Deering, 1337
§ 2031; 2 FlaComp.GenLaws Ann (1927) §§ 4405-7; 1
Idaho Code Ann. (1832) § 16~902; IlLRules of Pract., Rule
19 (Smith-Hurd IIlStats. e 110, § 259.19)% Smith-Hurd
MStatg. e 31, § 24; 2 Ind Stat Ann. (Burns, 1333) § 2~1502;
KanGenStat Ann. (1935) § 60-2827; Ky.Codes (Carroll,
1932) Civ.Pract. § 565; 2 MinnStat (Mason, 1927) § 9820,
MoStAnn § 176], p. 4029; 4 Mont.Rev.Codes Ann. (1335)
§ 10651; Nev.Comp.Laws (Hillyer, 1929) § 9002; N.C.Code
Ann. (1333) § 1809; 2 N.D.Comp.Laws Ann. (1913) § 7895;
Utah Rev.Stat Ann (1933) § 104-51-8.
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GENERAL PROVISIONS

inconsistent with the Federal Rules or any local district
court rules. Beyond that, it is hoped that each district will
adopt procedures, perhaps by local rule, for promulgating
and reviewing single-judge standing orders. .

Rule 84. Forms

"The forms contained in the Appendix of Forms are
sufficient under the rules and are intended to indicate
the simplicity and brevity of statement which the
rules contemplate.
(As amended Dec. 27, 1946, eff. Mar. 19, 1948.)

NOTES OF ADVISORY COMMITTEE ON RULES
1337 ADOPTION

In zccordance with the practice found useful in many
codes, provision is here made for a imited number of official
forms which may serve az guides in pleading. Compare 2
Mass.Gen.Laws (Ter.Ed., 1932) ch. 231, § 147, Forms 147;
English Annual Practice (1537) Appendix A to M, inclusive;
Conn.Practice Book (1534) Rules, 47-68, pp. 123-427.

1346 AMENDMENT

Note. The smendment serves to emphasize thst the
forms contained in the Appendix of Forms are sufficent to
withstand attack under the rules under which they are
drawn, and that the practitioner using them may rely on
them to that extent The cireuit courts of appeals generally
have upheld the use of the forms as promoting desirable
simplicity and brevity of statement Sierocinski v. E. [
DuPont DeNemours & Co, C.C.A3, 1939, 103 F.2d 843;
Swift & Ca v. Young, C.C A4, 1939, 107 F2d 170; Sparks
v. England, C.CAA8. 1940, 113 F2d 57%; Ramsouer v.
Midiand Valley R Co, C.C.A8, 1943, 135 F2d 101. And
the forms as a whole have met with widespread spproval in
the courts. See cases cited in 1| Moore's Federal Pracuce,
1938, Cum. Supplement § 8.07, under “Page 554", see also
Commentary, The Officia]l Forms, 1941, 4 Fed.Rules Serv.
834. In Cook, “Facts” and “Statements of Fact™, 1837, 4
U.ChiL.Rev. 233, 245-246, it is said with reference to what
is now Rule 84: =. . . pleaders in the federal courts are
not to be left 10 guess as to the meaning of [the] language”
in Rule 8(z) regarding the form of the complaint. "All of
which it as it should be. In no other way can useless
litigation be avoided.” Ibid. The amended rule will operste
to discourage isolsted results such as those found in Wash-
burn v. Moorman Mfy. Co. Cal1838, 25 FSupp. 546; Em.
ployers Mutual Liability Ins. Co. of Wisconsin v. Blue Line
Transfer Co. Mo.1941, 2 F.R.D. 12], 5 Fed.Rules Ser.
120 235, Case 2

Rule 85. Title .
These rules may be known and cited as the Federal
Rules of Civil Procedure.

Rule 86. Effective Date

Rule _86_

to September 1, 1938, then these rules will take effect
on Se 1, 1838 They govern all proceedings
in actions brought after they take effect and also all
further proceedings in actions then pending, except
to the extent that in the opinion of the court their
applicstion in a particular action pending when the
rules take effect would not be feasible or would work
injustice, in which event the former procedure ap-
plies.

(b) Effective Date of Amendments. The amend-
ments adopted by the Supreme Court on December
27, 1846, and transmitted to the Attorney General on
January 2, 1947, shall take effect on the day which is
three months subsequent to the adjournment of the
first regular session of the 80th Congress, but, if that
day is prior to September 1, 1947, then these amend-
ments shall take effect on September 1, 1947. They
govern all proceedings in actions brought after they
take effect and also all further proceedings in actions
then pending, except to the extent that in the opinion
of the court their application in a particular action
pending when the amendments take effect would not
be feasible or would work injustice, in which event
the former procedure applies.

(c) Effective Date of Amendments. The amend-
ments adopted by the Supreme Court on December
29, 1948, and transmitted to the Attorney General on
December 31, 1948, shall take effect on the day
following the adjournment of the first regular session
of the 81st Congress.

(d) Effective Date of Amendments. The amend-
ments adopted by the Supreme Court on April 17,
1961, and transmitted to the Congress on April 18,
1961, shall take effect on July 19, 1961. They govern
all proceedings in actions brought after they take
effect and also all further proceedings in actions then

. pending, except to the extent that in the opinion of

(2) [Effective Date of Original Rulesl These

rules will take effect on the day which is 3 months
subsequent to the adjournment of the second regular
session of the 75th Congress, but if that day is prior

the court their application in a particular action pend-
ing when the amendments take effect would not be
feasible or would work injustice, in which event the
former procedure applies.

(e) Effective Date of Amendments. The amend-
ments adopted by the Supreme Court on January 21,
1963, and transmitted to the Congress on January 21,
1963, shall take effect on July 1, 1963. They govern
all proceedings in actions brought after they take
effect and also all further proceedings in actions then
pending, extept to the extent that in the opinion of
the court their application in a particular action pend-
ing when the amendments take effect would not be
feasible or would work injustice, in which event the
former procedure applies.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 28,
1548, eff, Oct. 20, 194%; Apr. 17, 1961, efl. July 18, 1961;
Jan, 21, 1963, and Mar. 18, 1963, eff. July 1, 1963.)
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LOCAL CIVIL RULES
L FILING OF PAPERS, FORM OF PLEADINGS:
Civ. RULE 5.1 SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS

(a) Service of all papers other than the initial summons and complaint shall be made in the manner specified
in Fed. R. Civ. P. 5(b).

(b) Except where otherwise provided by these Rules (or the Federal Rules of Civil Procedure), proof of service
of all papers required or permitted to be served shall be filed in the Clerk's office promptly and in any event
before action is taken thereon by the Court or the parties. The proof shall show the date and manner of service
and may be by written acknowledgment of service, by certificate of a member of the bar of this Court, by
affidavit of the person who served the papers, or by any other proof satisfactory to the Court. Failure to make
the required proof of service does not affect the validity of the service; the Court may at any time allow the
proof of service to be amended or supplied unless it clearly appears that to do so would result in material
prejudice to the substantive rights of any party.

(c) Except in an emergency, no papers shall be left with or mailed to a Judge for filing, but all pleadings shall
be filed with the Clerk of the Court.

(d) When papers are filed, the Clerk shall endorse thereon the date and time of filing.

(e) Parties shall furnish to the Clerk forthwith, upon demand, all necessary copies of any pleading, judgment
or order, or other matter of record in a cause, so as to permit the Clerk to comply with the provisions of any
statute or rule. Upon the filing of a complaint, plaintiff or plaintiff's attorney shall furnish to the Clerk a
completed civil cover sheet and one extra copy of the complaint in addition to any copies required to be filed
under the Federal Rules of Civil Procedure. Upon receipt of such extra copy, the Clerk shall transmit the same
to the Judge to whom the case is assigned.

(f) Any papers received by the Clerk without payment of such fees as may be fixed by statute or by the Judicial
Conference of the United States for the filing thereof shall be marked "received" and the date and time of
receipt shall be noted thereon.

Civ. RULE 8.1 PLEADING DAMAGES

A pleading which sets forth a claim for relief in the nature of unliquidated money damages shall state in the
ad damnum clause a demand for damages generally without specifying the amount. Upon service of a written
request by another party, the party filing the pleading shall within 10 days after service thereof furnish the
requesting party with a written statement of the amount of damages claimed, which statement shall not be filed
except on court order. Nothing stated herein shall relieve the party filing the pleading of the necessity of
alleging the requisite jurisdictional amount in controversy, where applicable.
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Civ. RULE 10.1 FORM OF PLEADINGS

(a) The initial pleading, motion, or other paper of any party filed in any cause other than criminal actions in
this Court shall state in the first paragraph the street and post office address of each named party to the case
or, if the party is not a natural person, the address of its principal place of business. If a pleading, motion, or
other initial paper submitted for filing in a case does not contain the street and post office address of counsel,
their client(s) or unrepresented parties, it may be struck by the Clerk and returned to the submitting party by
the Clerk unless a statement why the client's address cannot be provided at this time is presented. Counsel
and/or unrepresented parties must advise the Court of any change in their or their client's address within five
days of being apprised of such change by filing a notice of said change with the Clerk. Failure to file a notice
of address change may result in the imposition of sanctions by the Court.

(b) All papers to be filed in any cause or proceeding in this Court shall be plainly printed or typewritten,
without interlineations or erasures which materially deface them; shall bear the docket number and the name
of the Judge assigned to the action or proceeding; and shall have endorsed upon the first page the name, office,
post office address, and telephone number and the initials of their first and last name, and last four digits of
the social security number of the attorney of record for the filing party. All papers shall be in black lettering
on reasonably heavy paper size 8.5 x 11 inches; carbon copies shall not be used.

Civ. RULE 11.1 SIGNING OF PLEADINGS

In each case, the attorney of record who is a member of the bar of this Court shall personally sign all papers
submitted to the Court or filed with the Clerk.

NOTE: In the event a party is pro se, that party should sign the pleading.

Civ. RULE 11.2 VERIFICATION OF PETITIONS

Except where otherwise provided by law, every petition shall be verified and, whenever possible, by the person
on whose behalf it is presented. In case the same shall be verified by another, the affiant shall state in the
affidavit the reasons such person does not make the verification and the affiant's authority for making it.

Civ. RULE 38.1 JURY DEMAND

If a demand for jury trial under Fed. R. Civ. P. 38(b) is endorsed upon a pleading, the title of the pleading shall
include the words "and Demand for Jury Trial" or the equivalent.
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IL. PAYMENT OF FEES
Civ. RULE 54.3 PREPAYMENT OF CLERK'S AND MARSHAL'S FEES

(a) Except as otherwise directed by the Court, the Clerk shall not be required to enter any suit, file
any paper, issue any process or render any other service for which a fee is prescribed by statute or
by the Judicial Conference of the United States, nor shall the Marshal be required to serve the same
or perform any service, unless the fee therefor is paid in advance. The Clerk shall receive any such
papers in accordance with L.Civ.R. 5.1(f).

(b) In all actions in which the fees of the Clerk and Marshal are not required by law to be paid in
advance, and in which a poor suitor or a seaman prevails either by judgment or settlement, no
dismissal or satisfaction of judgment shall be filed or entered until all of the fees of the Clerk and
Marshal are paid.

III. INFORMATION AS TO DISCOVERY
Civ. RULE 26.1 DISCOVERY

(a) Discovery - Generally
All parties shall conduct discovery expeditiously and diligently.
(c) Discovery Materials

(1) Initial, expert and pretrial disclosure materials under Fed. R. Civ. P. 26(a), transcripts of
depositions, interrogatories and answers thereto, requests for production of documents and responses
thereto, and requests for admissions and answers thereto shall not be filed except when needed in
a particular pretrial proceeding or upon order of the Court. However, all such papers must be served
on other counsel or parties entitled thereto under Fed. R. Civ. P. 5 and 26(a)(4).

(2) In those instances when such discovery materials are properly filed, the Clerk shall place them
in the open case file unless otherwise ordered.

(3) The party obtaining any material through discovery is responsible for its preservation and
delivery to the Court if needed or ordered. It shall be the duty of the party taking a deposition to
make certain that the officer before whom it was taken has delivered it to that party for preservation
and to the Court as required by Fed. R. Civ. P. 30(f)(1) if needed or so ordered.



Iv. MOTION PRACTICE, EMERGENCY APPLICATIONS, & HABEAS PETITIONS

Civ. RULE 7.1 APPLICATION AND MOTION PRACTICE
(a) No Prefiling Applications

No application will be entertained by a Judge in any action until the action has been filed, allocated and
assigned.

(b) Motion Practice - Scheduling

(1) Except as otherwise provided in L.Civ.R. 7.1(f), all applications other than applications under L.Civ.R.
65.1 by notice of motion or otherwise shall be made returnable on a regular argument day before the Judge to
whom the case has been assigned.

(2) If a motion is noticed for any day other than a regular argument day, unless such day has been fixed by the
Court, the Clerk shall list the hearing for the next regular argument day and notify all counsel of the change
in date.

(3) Unless otherwise ordered by the Court, the return day of all motions shall not be later than the second
available motion day subsequent to the filing of the motion.

(c) Motion Practice - Briefs

(1) No application will be heard unless an original and one copy of the moving papers and a brief prepared in
accordance with L.Civ.R. 7.2, or a statement that no brief is necessary and the reasons therefor, and proof or
acknowledgment of service of the brief or statement and the moving papers on opposing counsel are received
at the Clerk's office at the place of allocation of the case at least 24 days prior to the date noticed for argument.
The brief shall be a separate document for submission to the Court, not attached to the moving papers, and
shall note the date for argument on the cover page.

(2) No argument in opposition to the application will be heard unless an original and one copy of an answering
brief, specifying the date for argument on the cover page, or a statement that no brief is necessary and the
reasons therefor, with proof or acknowledgment of service thereof on opposing counsel is received at the
Clerk's office at the place of allocation of the case at least 14 days prior to the date originally noticed for
argument, unless the Court otherwise orders.

(3) If the moving party chooses to submit a reply brief, an original and one copy of that brief specifying the
date for argument on the cover page, with proof of acknowledgment of service thereof on opposing counsel,
must be delivered to the Clerk's office at the place of allocation of the case at least seven days prior to the date
originally noticed for argument.

(4) Immediately on receipt of briefs, the Clerk shall deliver them to the Judge to whom the case has been
assigned, except that the Clerk shall reject any brief not received within the time specified by this Rule unless
otherwise ordered by the Court.
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(d) Motion Practice - Required Papers

(1) All motions filed shall have annexed thereto a proposed order. In the event the proposed order is not
adequate, the prevailing party, upon direction of the Court, shall submit an order within five days of the ruling
on the motion on notice to his or her adversary. Unless the Court otherwise directs, if no specific objection to
that order with reasons therefor is received within seven days of receipt by the Court, the order may be signed.
If such an objection is made, the matter may be listed for hearing at the discretion of the Court.

(2) Upon filing of a motion for leave to file an amended complaint or answer, a complaint in intervention, or
other pleading requiring leave of Court, the movant shall attach to the motion a copy of the proposed pleading
or amendments and retain the original until the Court has ruled. If leave to file is granted, the movant shall file
the original forthwith.

(e) Cross-Motions

A cross-motion related to the subject matter of the original motion may be filed by the responding party
together with that party's opposition and may be noticed for hearing on the same date as the original motion,
as long as the responding papers are timely filed. Upon the request of the original moving party, the Court may
enlarge the time for filing a reply or a response to the subsequent motion and continue the noticed hearing date.

(f) Optional Procedure for Dispositive Motions

A Judge may advise the attorneys in a particular case or in all his or her civil cases, other than habeas corpus
or pro se litigation, that dispositive motions and other motions presenting complex legal or factual issues shall
be presented and defended in the manner prescribed in Appendix N to these Rules. If motions are processed
in accordance with this paragraph, the procedure specified in Appendix N shall be deemed to supersede any
conflicting provisions set forth in L.Civ.R. 7.1(b).

(g) Motions for Reargument

A motion for reargument shall be served and filed within 10 days after the entry of the order or judgment on
the original motion by the Judge or Magistrate Judge. There shall be served with the notice a brief setting forth
concisely the matters or controlling decisions which counsel believes the Judge or Magistrate Judge has
overlooked. No oral argument shall be heard unless the Judge or Magistrate Judge grants the motion and
specifically directs that the matter shall be reargued orally.

Civ. RULE 7.2 AFFIDAVITS AND BRIEFS

(a) Affidavits shall be restricted to statements of fact within the personal knowledge of the affiant. Argument
of the facts and the law shall not be contained in affidavits. Legal arguments and summations in affidavits will
be disregarded by the Court and may subject the affiant to appropriate censure, sanctions or both.

(b) Any brief shall include a table of contents and a table of authorities am shal! not exceed 40 ordinary typed
or printed pages (15 pages for any reply brief submitted under L.Civ.R. 7.1(c) and any brief in support of a
motion for reargument submitted under L.Civ.R. 7.1(g)), excluding pages required for the table of contents
and authorities. Briefs of greater length will only be accepted if special permission of the Judge or Magistrate
Judge is obtained prior to submission of the brief. y



Civ. RULE 37.1 DISCOVERY MOTIONS

(a) Conference to Resolve Disputes

(1) Counsel shall confer to resolve any discovery dispute. Any such dispute not resolved shall be presented
by telephone conference call or letter to the Magistrate Judge. This presentation shall precede any formal
motion.

(2) Cases in which a party appears pro se shall not be subject to L.Civ.R. 37.1(a)(1) unless the Magistrate
Judge so directs. In such cases discovery disputes shall be presented by formal motion-consistent with L.Civ.R.
37.1(b).

(b) Discovery Motions

(1) Discovery motions must be accompanied by an affidavit certifying that the moving party has conferred with
the opposing party in a good faith effort to resolve by agreement the issues raised by the motion without the
intervention of the Court and that the parties have been unable to reach agreement. The affidavit shall set forth
the date and method of communication used in attemptiag to reach agreement.

(2) Discovery motions shall have annexed thereto copies of only those pertinent portions of depositions,
interrogatories, demands for admission and responses, etc., which are the subject matter of the motion.

(3) L.Civ.R. 7.1 shall apply to discovery motions, except that the following schedule shall be followed. No
such motion shall be heard unless the appropriate papers are received at the Clerk's office, at the place of
allocation of the case, at least 24 days prior to the date noticed for argument. No opposition shall be considered
unless appropriate answering papers are received at the Clerk's office, at the place of allocation of the case,
and a copy thereof delivered to the Magistrate Judge to whom the motion is assigned, at least 14 days prior to
the date originally noticed for argument, unless the Magistrate Judge otherwise directs. No reply papers shall
be allowed except with the permission of the Magistrate Judge. Unless oral argument is to be heard under
L.Civ.R. 37.1(b)(4), the Magistrate Judge may decide the motion on the basis of the papers received when the
deadline for submitting opposition has expired.

(4) No oral argument shall be heard except as permitted expressly by the Magistrate Judge assigned to hear
the motion. In the event oral argument is required, the parties shall be notified by the Court. Oral argument
may be conducted in open court or by telephone conference, at the discretion of the Magistrate Judge. Any
party who believes that a discovery motion requires oral argument shall request it in the notice of motion or
in response to the notice of motion, and so notify the Court in writing at the time the motion or opposition
thereto is filed.

Civ. RULE 56.1 SUMMARY JUDGMENT MOTIONS

On motions for summary judgment, each side shall furnish a statement which sets forth material facts
as to which there exists or does not exist a genuine issue. Briefs submitted upon such motions
regarding review of Social Security matters shall be governed by L.Civ.R. 9.1.



Civ. RULE 65.1 APPLICATIONS FOR EMERGENCY RELIEF

(a) Any party may apply for an order requiring an adverse party to show cause why a preliminary injunction
should not issue, upon the filing of a verified complaint or verified counterclaim or by affidavit during the
pendency of the action. No order to show cause to bring on a matter for hearing will be granted except on a
clear and specific showing by affidavit or verified pleading of good and sufficient reasons why a procedure
other than by notice of motion is necessary. An order to show cause which is issued at the beginning of the
action may not, however, serve as a substitute for a summons which shall issue in-accordance with Fed. R. Civ.
P. 4. The order to show cause may include temporary restraints only under the conditions set forth in Fed. R.
Civ. P. 65(b).

(b) Applications for orders to show cause, and for consent and ex parte orders, shall be made by delivering the
proposed orders and supporting papers to the Clerk, who shall promptly deliver each application to the Judge
to whom the case has been assigned. No application will be entertained by a Judge in any action until the
action has been filed, allocated and assigned.

(c) The order shall provide for service upon the opposing party of the order together with all supporting papers,
as specified by the Court.

(d) All applications for provisional remedies or a writ of habeas corpus or any other emergency relief may be
made at any time to the Judge to whom the case has been assigned.

Civ. RULE 78.1 MOTION DAYS

Except during vacation periods of the Court, the regular argument days are: Camden, the first and third
Friday of each month; Newark, the second and fourth Monday of each month; Trenton, the first and third
Monday of each month. Unless the Court directs otherwise, it will convene at 10:00 A.M. on argument days.
Whenever a regular argument day falls on a holiday, the argument will be heard on the following
non-holiday except in Camden where it will be heard on the preceding non-holiday.

Civ. RULE 79.2 BRIEFS PART OF PUBLIC RECORD

Although not filed with the Clerk, all briefs, unless otherwise ordered by the Court, shall constitute parts of
the public record, and it is the policy of the Court that counsel should, if reasonably feasible, provide to the
media and members of the public access to a copy of the submitted briefs in pending actions for the purpose
of review or copying at the requesting party's expense.

Civ. RULE 81.2 HABEAS CORPUS AND MOTIONS UNDER 28 U.S.C. §2255

(2) Unless prepared by counsel, petitions to this Court for a writ of habeas corpus and motions under
28 U.S.C. §2255 shall be in writing (legibly handwritten in ink or typewritten), signed by the
petitioner or movant, on forms supplied by the Clerk. When prepared by counsel, the petition or
motion shall follow the content of the forms.

(b) If the petition or motion is presented in forma pauperis it shall include an affidavit (attached to

the back of the form) setting forth information which establishes that the petitioner or movant is
unable to pay the fees and costs of the proceedings. Whenever a Federal, State, or local prisoner
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submits a civil rights complaint, petition for a writ of habeas corpus, or motion for relief under 28
U.S.C. §2255 and seeks in forma pauperis status, the prisoner shall also submit an affidavit setting
forth information which establishes that the prisoner is unable to pay the fees and costs of the
proceedings and shall further submit a certification signed by an authorized officer of the institution
certifying (1) the amount presently on deposit in the prisoner’s prison account and, (2) the greatest
amount on deposit in the prisoner's prison account during the six-month period prior to the date of
the certification. The affidavit and certification shall be in the forms attached to and made a part of
these Rules as Appendix P. The Clerk shall reject any complaint, petition or motion which is not in
full compliance with this requirement.

(¢) If the prison account of any petitioner or movant exceeds $200, the petitioner or movant shall not
be considered eligible to proceed in forma pauperis.

(d) The respondent shall file and serve his or her answer to the petition or motion not later than 45
days from the date on which an order directing such response is filed with the Clerk, unless an
extension is granted for good cause shown. The answer shall include the respondent's legal argument
in opposition to the petition or motion. The respondent shall also file, by the same date, a certified
copy of all briefs, appendices, opinions, process, pleadings, transcripts and orders filed in the
underlying criminal proceeding or such of these as may be material to the questions presented by the
petition or motion.

(e) Each party in any habeas corpus proceeding or motion under 28 U.S.C. §2255 in which the
imposition of a death sentence is challenged shall file a "Certificate of Death Penalty Case" with the
initial petition, motion or other pleading. This Certificate shall include the following information:

(1) names, addresses and telephone numbers of parties and counsel;
(2) if set, the proposed date of execution of sentence; and
(3) the emergency nature of the proceedings.

Upon docketing of any initial petition, motion or other pleading, the Clerk shall transmit a copy of
the Certificate, together with a copy of the petition, motion or other initial pleading to the Clerk of
the Third Circuit Court of Appeals.

(f) A Certificate of Death Penalty Case shall be filed with the Clerk by the United States Attorney
for the District of New Jersey upon return of a verdict of death in a Federal criminal case.

(g) Upon entry of an appealable order, the Clerk and appellant's counsel will prepare the record for
appeal. The record will be transmitted to the Third Circuit Court of Appeals within five days after
the filing of a notice of appeal from the entry of an appealable order under 18 U.S.C. §3731, 28
U.S.C. §1291 or 28 U.S.C. §1292(a)(1), unless the appealable order is entered within 14 days of the
date of a scheduled execution, in which case the record shall be transmitted immediately by an
expedited means of delivery.
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V. CASE ALLOCATION AND JUDGE ASSIGNMENTS
Civ. RULE 40.1 ALLOCATION AND ASSIGNMENT OF CASES

(a) Allocation. Each civil case shall be allocated by the Clerk of the Court to Camden, Newark or
Trenton at the time it is commenced. The Clerk shall consider the residence of the defendant, the
convenience of litigants, counsel and witnesses, and the place where the cause of action arose. The
vicinage allocated shall be the location of trial and of all proceedings in the case, unless changed by
order of the Court.

(b) Assignment

(1) After allocation, each case shall be assigned forthwith to a Judge by the Clerk or the Deputy
charged with such duty, except that in a patent, antitrust or other extraordinary case, assignment shall
be made under direction of the Chief Judge.

(2) If it appears that any matter requires immediate attention and the Judge to whom an action has
been or would be assigned is not or will not be available, the Clerk or Deputy charged with such
duty, under direction of the Chief Judge, shall assign the matter either permanently or temporarily
to an available Judge.

(c) Notice and Objection. Promptly after allocation and assignment of a civil case, the Clerk shall
notify both the parties or their counsel and the Judge of such allocation and assignment. Objections
to either the allocation or the assignment of a civil case shall be made, on notice to opposing counsel,
before the Judge to whom the case has been assigned.

(d) Related Cases. When a civil action: (1) relates to any property included in a case already
pending in this Court; (2) grows out of the same transaction as any case already pending in this
Court; or (3) involves the validity or infringement of any patent, copyright or trademark which is
involved in a case already pending in this Court, counsel shall at the time of filing the action inform
the Clerk of such fact.. Whenever possible, such action shall be assigned to the same Judge to whom
the pending related action is assigned.

(e) Reassignment. Reassignment of any case shall be upon the order of the Chief Judge.
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VI. DISMISSAL OF INACTIVE CASES
Civ. RULE 41.1 DISMISSAL OF INACTIVE CASES

(a) Civil cases, other than bankruptcy matters, which have been pending in the Court for more than
120 days without any proceedings having been taken therein must be dismissed for lack of .
prosecution by the Court (1) on its own motion, or (2) on notice from the Clerk to all parties who
have appeared, unless good cause is shown with the filing of an affidavit from counsel of record or
the unrepresented party. Notice shall be provided by the Clerk of either action contemplated above
under sub-paragraphs (1) and (2) to counsel, their client(s) and/or unrepresented persons who have
appeared.

(b) When a case has been settled, counsel shall promptly notify the Clerk and the Court, thereafter
confirming the same in writing. Within 15 days of such notification, counsel shall file all papers
necessary to terminate the case. Upon failure of counsel to do so, the Clerk shall prepare an order
for submission to the Court dismissing the action, without costs, and without prejudice to the right
to reopen the action within 60 days upon good cause shown if the settlement is not consummated.
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